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April 29, 1981 5EAE

Joseph M Polito, Esquire

Honi gman, M Iler, Schwartz and Cohen
2290 First National Building
Detroit, M chigan 48226

Re: City of Detroit/General Mtors Corporation; Centra
I ndustrial Park Project

Dear M. Polito

We are in receipt of your letter dated April 24, 1981, in which you
have requested a formal determination fromthe United States Environnenta
Protection Agency (U.S. EPA) under the Agency's regulations for the
Prevention of Significant Deterioration (PSD) (40 CFR 52.21) and certain
nonattai nment area regul ations (40 CFR 51.18). Mre specifically, you have
inquired as to whether either of these Federal rules prohibits the site
clearing activities currently being undertaken by the City of Detroit in
conjunction with the Central Industrial Park Project. After review ng the
information provided in your letter, as well as the applicable regul ations,
we have determined that the cited denolition activities do not fall within
the Federal definitions of "begin actual construction"” and are thus not
prohibited by the Federal PSD or nonattainnment regul ations in question.

As you are aware, under the PSD rules, no subject stationary source or
nodi fication can "begin actual construction” prior to issuance of the
appropriate permt. 40 CFR 52.21(i). On Decenber 18, 1978, the Agency
articulated its policy as to which activities could be conducted prior to
receiving a necessary PSD permit. In a nenorandum from Edward E. Reich
Director of the Division of Stationary Source Enforcenent, to the ten U S
EPA Regions, M. Reich concluded that certain limted activities would be
allowed in all cases, and that this included site clearing. The nenorandum
di stingui shed those activities of a preparatory nature fromthose of a
permanent nature (such as installation of building supports) for which a
permit would be a prerequisite. M. Reich further stated that any such
activities undertaken prior to permt issuance would be solely at the
owner's or operator's risk. A copy of this docunent is attached for your
i nformation.

Under the August 7, 1980 PSD regul ations, "begin actual construction" is
defined as foll ows:
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"Begi n actual construction"” neans, in general, initiation of
physical on-site construction activities on an emni ssions unit
which are of a permanent nature. Such activities include, but are
not limted to, installation of building supports and foundati ons,
| ayi ng underground pi pework and construction of permanent storage
structures. Wth respect to change in method of operation, this
termrefers to those on-site activities other than preparatory
activities which mark the initiation of the change. 40 CFR
52.21(b)(11), 45 FR 52736. Enphasis added

This definition is based upon M. Reich's Decenber 18, 1978 nenorandum and
was intended to enbody in regulatory formthe Agency's policy that site
preparation activities do not trigger Federal PSD requirenents.

In addition to defining "begin actual construction,” the new PSD rul es of



August 7, 1980, also define the term"construction.” 40 CFR 52.21(b)(8).
This definition does include "denplition." It was not adopted, however, to
subject site preparation activities to permt requirenents. Rather, one
purpose of this inclusion was to enable em ssion reductions resulting from
denolition at major sources occurring after January 6, 1975, to be added to
the available PSD increnent. See 45 FR 52719-20, August 7, 1980.

In conclusion, U S. EPA's PSD regul ations do not prohibit the site clearing
activities described in your April 24, 1981 letter without a permt, since
the actions do not fall within the Federal definition of "begin actual
construction.” This definition is consistent with M. Reich's Decenber 18,
1978 menorandum and is not affected by the addition of the term"denolition"
to the definition of "construction."”

In addition, the nonattai nnent regul ations at 40 CFR 51.18 woul d not
prohibit the demplition in question. Unlike the PSD regul ations, they do
not contain a prohibition against construction without a permt which
applies directly to specific projects. Rather, 40 CFR 51.18 describes the
el enments that a State program for nonattai nnent new source revi ew nust
contain in order to warrant U S. EPA approval. Even if 40 CFR 51.18 did
apply directly to specific projects, however, it would still not prohibit
the demolition in this case because denplition does not fall within the
phrase "begi n actual construction" for nonattainment, as well as PSD,
purposes. Al though 40 CFR 51.18 does contain a definition of "construction”
whi ch enconpasses "denolition," U S. EPA did not intend to render denpolition
a permttable event. The Agency included the definition of "construction"
in an effort to be consistent with the PSD regul ati ons.
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Pl ease be advised that this determ nation may be considered final agency
action on your request for a final determ nation. As such, it will be
published in the Federal Register. Under Section 307(b)(1) of the Clean Air
Act, judicial review of this action will be available only by the filing of
a petition for reviewin the United States Circuit Court of Appeals for the
appropriate circuit within 60 days of Federal Register publication.

Si ncerely yours,

Val das V. Adankus
Acting Regi on Adm ni strator

At t achnent

cc: Dr. Howard A. Tanner, Director
M chi gan Departnment of Natural Resources

W liam Achi nger, Assistant Director
Di vision of Air Pollution Control
Wayne County Heal th Depart nent

Robert M1l er, Chief
Enf or cenent Secti on
M chi gan Departnment of Natural Resources

bcc: Peter Wckof f
OGC (A-133)

Ri chard Bi ondi
DSSE ( EN- 341)

M chael Trutna
RTP

Bar bara Sidl er/ Margaret Corrigan
ORC

Jim Filippini
ORA

Davi d Kee/ St eve Rot hbl att
AHVD



Ulrich/M Snmith/A Snith

REG ON V
DATE: January 5, 1979
SUBJECT: "Constructed" under PSD
FROM James O. McDonal d, Director

Enf orcenent Di vi sion

TO See Bel ow

The attached nenorandum describes the type of activity which constitutes
construction for the purpose of determ ning whether a new source has
violated the permt requirements of 42 U.S.C. Section 7465. See 40 CFR
Section 52.21(i)(1), 43 FR 26406. No activities of a permanent nature are
pernmitted before a PSD permt is issued. These include installation of
bui I di ng supports and foundations, paving, |aying of underground pipe work,
construction of permanent storage structures, etc. Certain linmted
activities will be permtted at the owner's or operator's risk. They

i ncl ude planning, ordering of equipnent and materials, site clearing
grading, and on-site storage of equipnent and materi al s.

The above departs from EPA' s previ ous case-by-case approach and is intended
to provide a uniformenforcement policy as well as alleviate resource
attention to the issue.

Janes O MDonal d
At t achnent

Addr essees:
Director, Enforcenent Division
Deputy Director, Enforcenent Division
Chief, Air Enforcenent Branch
Chi ef, Legal Section
Chi ef, Engi neering Section
Chi ef, Conpliance Section
Chi ef, Legal Support Section
Chief, Air Prograns Branch
Director, Air & Hazardous
Materials Division
Chief, Air Surveill ance Branch
Al Air Attorneys
Speci al Assistant to the
Di rector



