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MVEMORANDUM

SUBJECT: Gui dance on | nplenenting the Nitrogen Di oxide (NO2)
Prevention of Significant Deterioration (PSD)
I ncrements

FROM John Cal cagni, Director

Air Quality Managenent Division (M 15)

TO Wl liam B. Hathaway, Director
Air, Pesticides, and Toxics Division, Region VI

This nenorandumis in response to your request for guidance on
neeting the requirements of the NO2 PSD increnments regul ation. GCenera
points are di scussed bel ow, while the specific questions you posed in your
nmenor andum are listed in the attachment, followed by our responses.

We believe that pronul gation of the NO2 increnents regul ation creates
sone new, but mmnageabl e, aspects of the PSD program Studi es show that
excessive N2 increnent consunption on an area-w de basis, particularly for
Class Il areas, should not be a problemfor many years. Thus, there should
be time available for nobst States to devel op the prograns needed to address
NO2 increnments before potential problens arise. Wile considerable
gui dance exists to inplenent the NO2 increnents, the additional guidance
needed to prepare State inplenentation plan (SIP) and del egati on agreenent
revisions is under devel opnent and schedul ed for conpletion within the next
f ew nont hs.

More specifically, guidance is now being devel oped which outlines the
necessary revisions to SIP's (and del egati on agreenents) that States need
to make to have approvable SIP's. This guidance will be distributed in
menor andum formto Regional O fices and incorporated into the New Source
Revi ew (NSR) CGui dance Manual (which is currently being updated). A
techni cal procedures docunent is also being devel oped which will provide a
st ep- by-step description of how to devel op an enissions inventory and
gather the informati on needed to nodel nobile source and area em ssions.

It will also contain exanples of NO2 increment consunption anal yses.

One aspect of the NO2 increment programthat does need sone attention
is the fact that NO2 increnent consunption began with the date of the
proposal of the NO2 increnents (February 8, 1988). Since State prograns to
i mpl ement the NO2 increments are not required to be in place until Novenber
17, 1990, there is a possibility that sone major NO2 sources that would
violate the NO2 increnments would submt a pernmit application before the
State NO2 increnents regulations are in effect. While we do not believe
that many such situations will occur, especially in Cass Il areas, the
situation has already occurred

2

in Region Il and may arise el sewhere. W pointed this potentia

situation out in the preanble of the regulations and suggested that States
requi re NO2 increment consunption analysis as soon as possible. Since
maj or sources of NO2 are already required to performa NAAQS analysis, this
may provide much of the data base which will be needed to deternine how
much increnent has already been consumed



Various actions should be considered by the State or by EPAif it is
determ ned that a proposed new source will violate an NO2 increnent before
the State's NO2 increments regulations are in effect. There is no need for
the permtting agency to be blind to a future violation. Therefore, if a

source will be in violation of an NO2 increment once the revised SIP or
del egati on agreenent is approved, the Regions should call upon the State to
i ndicate how the violation will be cured. A notice in the pernmit to the

effect that the source may later be required to reduce its NOx emni ssions
m ght al so be prudent. An individual source which could cause or
contribute to NO2 increnent exceedances should at the very |east be
forewarned that further em ssions reductions may be required (once the NO2
increment rules are effective) to avoid such exceedances.

To minimze any potential inpact of the tine |ag, the pronul gated NO2
regul ations allow States to obtain SIP approval as early as October 1989.
A simlar procedure is also available for States with del egated authority
to do likew se. This procedure was outlined in a menorandumentitled
"Qui dance on Early Del egation of Authority for the NO2 Increments Program"”
dated February 15, 1989. You are encouraged to explore early del egation or
SIP submittals with your States. |In fact, the first early del egation we
are aware of occurred on August 11 when Region | del egated the NO2
increment programto New Hanpshire (see the attached Federal Register).
Lynne Hanjian, the Region | contact, has details on the procedure they used
to go direct final on this action.

If there are any questions, please call ne at FTS 629-5621 or Gary
McCut chen at FTS 629- 5592.

Att achnent s

cc: Regi onal Division Director, Regions |I-X
Chief, State Air Progranms Branch, Region |
Chief, Air Prograns Branch, Regions I, IIlI, IV, VI,
VITE, I'X and X

Chief, Air and Radiation Branch, Region V
Chief, Air Branch, Region VII

Chief, Air Conpliance Branch, Region Il

Chief, Air Enforcenent Branch, Regions |11, VI
Chief, Air Qperations Branch, Region |IX

NSR Cont acts

ATTACHMENT
Responses to Questions:

1. Recognizing the lack of regulatory authority at present and [the
del ayed] effective inplenentation date, what is the EPA policy and
reconmended actions for planning and inplenmentation of the NO2 increnent
st andar ds bet ween now and Novenber 17, 19907?

Regi ons are encouraged to begin working with their States to obtain
early del egation agreements or approvable SIP's prior to the submttal
deadline of July 17, 1990. Later this year we will be providing docunents
that will give nore detail ed guidance on a nunber of specific topics, such
as nodel ing and em ssions inventories, but Regions can begin at any tine to
start working with the States on general agreements. There is one issue
that is likely to arise early in your negotiations. In the preanble to the
NO2 increnments regul ati ons, EPA recommends that States require all mgjor
sources to provide NO2 increment consunption anal yses even before their NO2
increment prograns are in place. This is because NO2 increnent consunption
in an area can begin as early as February 8, 1988, and thus may begin
before the State's NO2 increnent rules are in effect. Mst of the data
needed to determ ne increnent consunption should already be available. For
exanpl e, NO2 enissions nodeling for NAAQS conpliance (which is already
requi red for major new sources and major nodifications) should provide nmuch
of the data needed to determne NO2 increnent consunption. This is because
a PSD source nust nmpdel its new em ssions (or enissions increase) to
determ ne the boundaries of its inpact area [the area(s) where the inpact



of

em ssions fromthe proposed source is 1 g/nB NO2 (annual average) or

nore]. A source may al so need to nodel to determnmi ne whether preconstruction
nonitoring is required [preconstruction nonitoring is not required if
anbient air quality inpacts are below 14 g/n8 NO2 (annual average)].

Ei t her of these npdeling exercises can provide the ampbunt of NO2 increnent
the new source or nodification will consune. States should ask that these
nodel i ng anal yses, including the maxinumair quality inpact, be provided to
themin the application. The only data not provided fromthis nodeling
woul d be the increnent consunption from other nearby increment-consum ng
sour ces. We believe it would be highly unusual for many situations to
occur in the first 2-3 years of this program (February 1988 to Novenber
1990) where two or nore mgjor NO2 increnent-consum ng sources |ocate close
to each other so as to have overlapping inpacts. |If this does occur, the
proposed source will likely have to nbdel em ssions from those nearby

i ncrenment - consuni ng sources to ascertain conpliance with the NO2 NAAQS

(whi ch has al ways been required in the PSD analysis). This information can
be provided with the pernmit application, at little or no extra cost or
effort, to determine increnent consunption. States could al so request

i ncrement consunption data on a voluntary basis or through a section 114

letter. Having sources generate these data now will be | ess expensive and
time-consumng for all concerned than to try to nmake this determ nation
after the fact. 2. |Is the Regional Ofice responsible for em ssion

inventory and increment analysis for stationary and nobile sources to
identify the areas where the increments for NO2 were exceeded on or before
February 8, 1988 (determ ning the baseline areas)?

First, there was no NO2 increnent consunption before February 8, 1988
the maj or source baseline date. Second, States, rather than Regiona
Ofices,

are directly responsible, after their revised SIP or del egati on agreenents
are approved, for ensuring that em ssion inventories are devel oped and

mai ntai ned, and for requiring permt applicants to perform NO2 increnent
consunption analyses. In the interim the Regional Ofices should
encourage their States to obtain increment consunption data or anal yses
fromall major sources. Also, when necessary, they can use Clean Air Act
section 114 authority to require major sources to conduct NO2 increnent
anal yses. They can also delegate this authority to the States. 3. Is it
necessary at this time to add a caveat to each PSD permit, issued between
February 8, 1988 and Novenber 17, 1990, that would enable the permtting
agency in the future to revisit and adjust the NO2 em ssion limtations if
the NO2 increnents are found to be exceeded in that area (simlar to stack
hei ght regul ati ons/ PSD permts)?

Certainly, adding a caveat to a permt before it is issued, that
expressly constitutes a conditional approval, could be very useful in
ci rcunstances where the source would cause an increnent exceedance. |f
that were done, the pernmt itself could be amended, or even rescinded
after the effective date of the increment regulations, if it is determ ned
that the source is located in an area which in fact exceeds the NO2
increment allowance. A |lesser neasure woul d be a caveat advising the
source that, while the permit will renmain unchanged, the source may be
required to reduce emissions at a later date. Such caveats should help get
the point across to the applicant that it is prudent to performa NO2
i ncrement consunption analysis and inadvisable to build a facility which
woul d cause or contribute to NO2 increnent exceedances. O course, States
will have to cure any NO2 increment violations within their borders once
their revised SIP or del egati on agreenents are approved, regardl ess of the
ternms of a permt. Accordingly, a State can take whatever steps are
necessary, even after a permt has been issued, and even if there are no
caveats in the permt, to effect a change in em ssions linmtations, source
configuration, or other requirenents applicable to the source in order to
cure the increnent violation. |Issuance of a pernmit does not free an
applicant of the need to neet other requirenents and regul ati ons [see
section 52.21(r)(3), Approval to Construct]. (In States where the NSR



permits programis run by the EPA Region, the Region has the sanme rights
and privileges as a State would have if it were running the program and
shoul d consider conditions in the permt, or sonme other neasure, to avoid
or correct NO2 increnent violations).

4. WIIl all affected sources which received PSD permts after
February 8, 1988 be subject to re-analysis to determine if any of these
sources exceeded the NO2 increnment when the increnent standards becone
ef fective on Novenber 17, 1990 (SIP approval)?

As explained in the response to question 1, nost,if not all of the
data needed to determine whether a source will cause or contribute to a
violation of an increment should already be available as a result of other
requi red anal yses. As such, we do not anticipate that "re-analysis" wll
be needed in nmany cases. However, sources could be subject to re-analysis,
dependi ng on how the State elects to determ ne and track NO2 increnent
consunption and cure increment violations. Each State nmust explain inits
revised SIP or del egation agreenent how it will determ ne the ambunt of NO2
increment al ready consunmed. The State nust al so describe the process by
whi ch any exceedance of the NO2 increnent will be corrected. W do not
anticipate many situations, especially in Cass Il areas, where the NO2
increments will be exceeded prior to States developing their NO2 increnents
prograns.

5. Several questions arise which an exanple may clarify. A PSD
permit for NOx was issued to a source after February 8, 1988. Later, the
pernmitting agency found that the NO2 increnents were exceeded on or before
February 8, 1988. The questions are: a) will the source have a valid
pernmt after Novenber 17, 1990, and b) will this source be required to do
an N2 increment analysis and potentially be required to reduce its NOx
em ssions to an acceptable |evel ?

As discussed in question 2, NO2 increnent violations could not have

occurred prior to February 8, 1988. |In response to question (a), sources
that are issued pernmits before the State NO2 increments requirenents are in
place will have valid pernits, even in those situations where they may

cause or contribute to an NO2 increnent violation. However, States are
required to take action to renedy increment exceedances, once their revised
SI P or del egation agreenents are approved. Accordingly, even though a
State may not have the authority to revoke or directly revise a permt, it
can override or supercede the permt conditions (e.g., a SIP revision),
since issuance of a pernmt does not free an applicant of the need to neet

ot her requirenents and regul ations [see sect. 52.21(r)(3), Approval to
Construct]. Action to correct an increnent violation could focus on one

| arge source, on all new sources, or on all sources of that pollutant in
that area. The choice of strategy is up to the State, so it could involve
revocation of permits (in States with that authority), additional analyses
by sources, new control requirenents to control emissions, or other
neasures. Wth respect to question (b), the Part 52 NO2 increnents

regul ations contain a provision that grandfathers pernmit applications which
are already conplete on the effective date of the regulation, including
those projects with approved permts, frombeing required by EPA to perform
NO2 increnment consunption analyses. It is therefore possible that sone
sources nmay be

grandfathered frombeing required to do the NO2 increnents

anal ysis. Sone del egated States have statues which prohibit rules nore
stringent than EPA's and may have to accept the EPA grandfathering
provision. However, States are not required to include these
grandfathering provisions in their SIP regul ations, and EPA encouraged them
in the preanble of the NO2 increnents regulations not to do so. 6. Can (or
shoul d) an agency (between now and November 17, 1990) issue a pernmt to a
source if, in fact, the permtting agency is aware that the NO2 increnents
have al ready been exceeded in the area under consideration?

A permt should not be rejected by either EPA or a State agency solely
because the available NO2 increnent has been (or will be) exceeded, until



such tinme as either: 1) the State's revised NO2 increnment SIP or

del egation agreenment is in effect, or 2) the EPA has taken over
responsibility for this facet of the permtting program However, there is
no need for a permtting agency to be blind to a future violation. A State
has broad authority to deny or condition a permt, as long as it has sone
rational basis for doing so, and States with approved PSD prograns are free
to factor NO2 increnent consunption into the permtting decision. Also
EPA can insist that the State show, as part of the pernmit revi ew package

how excessi ve increment consunption or an exceedance wll be cured once the
increment regul ations are effective. |In the absence of an explanation of
how an exceedance will be cured at a later tinme, EPA can insist that the

State include appropriate conditions in the pernit for the new or nodified
source that could be relied on by the State to alleviate or prevent
possible future increnent exceedances. As noted in the response to
question 3, EPA has the sane rights as the States, when it runs the NSR

program to require a source to show how excessive increnment consunption
will be cured. Assune, for exanple, that npdeling shows that a proposed new
source woul d cause an NO2 increnment exceedance when the increment becones
effective, and the only way to prevent such an exceedance is to reduce

em ssions fromthat source. |f such future reductions would entai
significant retrofit costs, this would be an adequate basis for requiring a
nore stringent BACT determination or other permt conditions to reduce the
source inpact prior to construction. Such conditions represent a valid
exercise of the permtting agency authority to manage clean air resources
in a manner consistent with the goals and purposes of the PSD program 7
Can (or should) an agency (between now and 11/17/90) issue a PSD pernmt to
a source if this source (by itself) "causes or contributes" to NO2

i ncrement exceedances?

See responses to questions 3 and 6.

8. WII the sources that received PSD pernmits before February 8
1988 but increased production rate and emi ssions for NOx after February 8
1988 (but before Novenber 17, 1990) be grandfathered fromthe NO2
increments [consunption]? Qur concern stens fromthe fact that there is no
mechani smto track consunption fromincreased production of the industries
that had been in an econom c downturn until recently. These types of
sources can increase their actual em ssions up to allowable |evels wthout
applying for a permt.

In general, increased em ssions fromsuch sources would not be
grandfathered. Increases in em ssions resulting fromincreased hours or
capacity utilization at sources contributing to baseline concentrations
consunme increnent, since actual em ssions are used in increnment consunption
anal yses. However, if a source can denonstrate that its operation after
the baseline date is nmore representative of normal source operation than
its operation preceding the baseline date, the nore representative period
may be

used to calculate the source's actual emission contribution to the baseline
concentration. Em ssion increases of |less than 40 tons per year associated
with a nodification at a major source after February 8, 1988 consune NO2
increment even if the minor source baseline date has not been triggered

but woul d not trigger the m nor source baseline date (only mjor new
sources or major nodifications do that). Increnment consunption anal yses
are not required under PSD for any non-nmmjor nodifications, but nust be
taken into account when the next mmjor source conducts an increnent
consunption analysis. 9. The NOx emissions fromarea sources in severa
pari shes of Louisiana exceed the NOx em ssions from point sources. How
wi Il increment [consunption] from area sources be quantified as of February
8, 1988?

Wth the exception noted in the previous response, increnent
consunption by mnor sources (which includes area and nobile sources) wll
not begin until the mnor source baseline date is triggered. This does not
occur in an area until receipt (after February 8, 1988) of the first
conpl ete maj or source pernmit application with significant NOx em ssions.



Thi s applicant nust determnmine the baseline anbient air quality for NO2 from
a conbination of nonitoring and nodeling data as of the date of the
submittal of the permit application; this | evel becones the baseline
concentration. Each subsequent mmjor source applicant nust cal cul ate the
anmbient air quality inpact of all NOx em ssion changes from ngjor, mnor,
nobi |l e and area sources since the previous major source pernit application.
Gui dance for States to consider in devel oping procedures for devel opi ng and
mai ntai ni ng i nventories of NOx emissions frommajor, mnor, nobile and area
sources are currently under devel opnent.

10. The foll owi ng questions concern source shutdowns:

a. |If a source is shut down before the baseline date, will it
be subject to the N2 increment analysis if it restarts between February 8
1988 and Novenber 17, 19907?

b. If a source shuts down before the baseline date and then
restarts after November 17, 1990, will it be subject to the NO2 increnent
anal ysi s?

c. |f a source shuts down after the baseline date, but before
Novenber 17, 1990 (and restarts after Novenber 17, 1990), will it be
subject to the NO2 increnent anal ysis?

For all of the above cases, a new pernmit would be needed if the shut
down is considered to be permanent under EPA policy (expired or rescinded
permit, no longer in inventory, or torn dow). |In that eventuality, the
source "restart” would be considered a new source and an NO2 i ncrenent
consunption analysis would be required. |I|f, however, for cases "a" and
"b", the "shutdown" was considered tenporary (e.g., it remained on the
State's emission inventory), EPA would not require the source to do an NO2
i ncrement consunption analysis, since it is not a new or nodified source
VWhen an existing mpjor source shuts down (e.g., no valid operating pernit)
after the baseline date (February 8, 1988), as in case "c", it expands
avai |l abl e increment. Wen that source is restarted it consunmes increnent
and, at least in those States which have an approved SIP or a del egated
programin place, an NO2 increnents analysis would be required. 11. If a
source submtted an application before Novenber 17, 1990, and the
application was considered conplete before that date (assunming the permt
will be issued after that date), is this source subject to the NO2
i ncrement anal ysi s?

Since States can adopt and inplenent the programprior to Novenber 17
1990, the answer will vary depending on Federal and State requirenments and

when they went into effect. For exanple, if a State's requirenents went
into effect on January 1, 1990 and the source subnmitted its conplete permt
application on March 1, 1990, it would be subject to the NO2 increnent

rul es. Sources are required by EPA to submt NO2 increnent consunption

anal yses for permt applications which are conpleted after Novenber 17

1990 or the date the State SIP (or del egation agreenent) is approved

whi chever is earlier. States may require NO2 increnent consunption anal yses
prior to approval of their SIP's or del egation agreenents, and they are
encouraged to do so



