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Envi ronmental Protection Agency

Notice of Availability; Alternatives for New Source Review
(NSR) Applicability for Major Modifications; Solicitation of
Conmment

AGENCY: Environnental Protection Agency

ACTION: Notice of availability.

SUMVARY: The EPA is soliciting coments on a specific
alternative for determning the applicability of NSR to
nmodi fications of major stationary sources, under the
Prevention of Significant Deterioration (PSD) and the
nonattai nment provisions of the Clean Air Act (Act). This
alternative would allow any source to |legally avoid najor
NSR review for a physical or operational change to an

exi sting em ssions unit by taking an enforceable tenporary
limt on emssions fromthat unit for a period of at |east
10 years after the change. 1In addition, the Agency is
seeki ng coment upon when and under what circunstances
permtting authorities should have to revise the em ssions
| evel set under a plantwi de applicability [imtation (PAL)
for any given source.

DATES: Witten comments, identified by the docket nunber [A-
90-37], nust be received on or before [30 days].

ADDRESSES: Comrents should be submitted (in duplicate, if
possible) to: Ar and Radi ati on Docket and I nformation

Center (6102), Attention Docket Nunber A-90-36, Room M 1500,
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U.S. Environnental Protection Agency, 401 M Street, S. W,
Washi ngton, D.C. 20460. The EPA requests a separate copy
al so be sent to the contact person listed bel ow (see FOR
FURTHER | NFORVATI ON CONTACT) .

Comrents may al so be submtted electronically by
sending electronic mail (e-mail) to: a-and-r-
docket @panui | . epa. gov. Submt comments as an ASCII file
avoi ding the use of special characters and any form of
encryption. Coments and data will also be accepted on a
di skette in WordPerfect 5.1 or 6.1 or ASCII file format.
Identify all comrents and data in electronic form by docket
nunber A-90-37. No Confidential Business Information (CBI)
shoul d be submtted through e-mail.

I nformation submtted as a comment concerning this
docunent may be claimed confidential by marking any part or
all of that information as CBI. Information so marked w ||
not be di sclosed except in accordance with procedures set
forth in 40 CFR part 2. A copy of the comment that does not
contain CBlI nust be submtted for inclusion in the public
record. Information not marked confidential will be
i ncluded in the public docket by EPA w thout prior notice.
FOR FURTHER | NFORMATI ON CONTACT: By nmil: David Sol onon,

I ntegrated | npl enentation G oup, Information Transfer and
Program I ntegration Division, (MD12), Environnenta

Prot ection Agency, Research Triangle Park, N C 27711
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t el ephone 919-541-5375, facsimle 919-541-5509, or e-nai
sol onon. davi d@panai | . epa. gov. For information on the
section of this notice addressing PAL's, contact M ke Sewel |
at the above address, tel ephone 919-541-0873, facsimle 919-
541-5509, or e-mail sewell.m ke@panail . epa. gov.
El ectronic Availability: Internet

El ectronic copies of this docunent also are avail abl e

fromthe EPA hone page at the Federal Register -

Envi ronnent al Docunents entry for this docunent under "Laws
and Regul ations" (http://ww. epa.gov/fedrgstr/) or fromthe
O fice of Alr and Radi ati on hone page at
http://ww. epa. gov. ttn/oarpg.
| . Purpose

The first purpose of this notice is to solicit comment
fromthe interested public on a specific policy option for
determning the applicability of NSR to nodifications at
exi sting major stationary sources. Although this option was
one of many proposed in an earlier Notice of Proposed
Rul emaki ng, EPA now seeks comment on a single alternative in
order to ensure that the public has full opportunity to
evaluate its nerit. Second, the Agency is seeking comrent
on a specific approach with regard to PAL’s. Previously EPA
solicited and received several hundred coments on its NSR
ref orm package proposed in July 1996. The EPA has revi ewed

and is duly considering these coments. For purposes of
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this Notice of Availability, commenters should [imt their
remarks to the issues discussed bel ow. Because of the
opportunity provided previously for coment on the NSR
Reformitens, coments relating to issues other than those
set forth in this Notice will not be considered.

1. Background

On July 23, 1996, EPA proposed to nake significant
changes to the existing maj or NSR program (“NSR Reforni)[ See
61 FR 38249]. 1In large part, these proposed changes concern
the applicability of the major NSR requirenments to
nodi fications at existing stationary sources. The Agency
solicited coment on a nunber of nethodol ogies for
determ ning NSR applicability when a source undergoes a
nodi fication [See id. at 38266-70]. As a result of coments
recei ved, changed circunstances, and further review of the
i ssues by the Agency, EPA is seeking further comrent on one
parti cul ar nmet hodol ogy.

In the sane earlier notice, EPA proposed to authorize
permtting authorities to establish facility-specific PAL's
based on the source’s historic actual em ssions. The Agency
solicited public comment on what circunstances woul d
necessitate revision of PAL limts. Several commenters
suggested that PAL’'s nust be periodically changed to reflect

recent actual em ssions. The EPA is al so concerned that
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| egal considerations may require a periodic evaluation of
the PAL limt.
[11. Applicability Methodol ogy for Mdifications to Existing
Maj or Sour ces
A. Current NSR Applicability Test for Mjor Mdifications
1. In General

Maj or NSR -- that is, PSD or nonattai nment NSR --
applies to all “major nodifications.” A “major
nodi fication” is “any physical change or change in the
met hod of operation of a major stationary source that would
result in a significant net em ssions increase of any
pol | utant subject to regulation under the Act.” In other
words, major NSR applies if, as a result of the change, the
total em ssions fromnew and existing em ssion units at the
source, which are otherw se affected by or part of the
change, exceed the current actual em ssions of those units

by a significant anount (as defined in the regulations).?

1 When post-change em ssions froma changed unit and al
other affected units are significant, the proposed change at
the source nmay neverthel ess avoid review if, when

consi dering any other contenporaneous em ssion increases and
decreases at the source, the net em ssions increase is |ess
than significant. The summ ng of increases and deceases at
a source that are contenporaneous with, but not resulting
from a proposed change for the purpose of avoiding NSR is
coomonly referred to as a “netting” analysis. The
alternative discussed in this notice only invol ves

nodi fications that do not trigger a netting analysis.
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Vital, then, to determining NSR applicability is
eval uating a source*s “actual em ssions” both before and
after a physical or operational change to determ ne whet her
it constitutes a major nodification. Pre-change actual
em ssions for the various em ssions units at the source
constitute the “baseline” for this evaluation. Under
current regul ations, the baseline is cal cul ated based on the
average annual em ssions during the 2-year period preceding
the change (or, where the permtting authority determ nes
that another period is nore representative of normal source
operations, it uses that period). Eg., 40 CFR
52.21(b)(21)(ii).

Once the baseline is determned it nust be conpared to
em ssions after the change. Since NSR applicability is
determ ned prior to construction, some projection of post-
change em ssions nust be nmade for the conparison. Existing
em ssions units that are not undergoing, or otherw se
af fected by, a physical or operational change are deened to
have “begun normal operations,” and basel i ne actual
em ssions are sinply projected forward to the post-change
timeframe; thus, these units fall out of the applicability
cal culus. Under EPA's current regul ations, post-change
actual em ssions for units which have “not begun nor nal
operations . . . equal the potential to emt (PTE) of the

unit on that date.” Eg., 40 CFR 52.21(b)(21)(iv). For new
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uni ts, which obviously have not begun normal operations, the
pre-change baseline is zero, and the post-change em ssions
equal the units’ PTE. Determ ning post-change em ssions for
existing units that are nodified or otherw se affected by
t he change can be nore conplex. The regulatory test for
t hese situations has cone to be known as the “actual -to-
potential” nmet hodol ogy.

In brief, under the current regulations, changes to a
unit at a major stationary source that are non-routine or
not subject to one of the other major source NSR exenptions
are deened to be of such significance that pre-change
em ssions for the affected units should not be relied on in
proj ecting post-change em ssions. For such units, “nornma
operations” are deened not to have begun follow ng the
change, and are treated |like new units. Put another way,
the regul atory provision for units which have “not begun
normal operations” reflects an initial presunption that a
unit that has undergone a non-routine physical or
operational change will operate at its full capacity year-
round. A source owner or operator may rebut the presunption
that the unit will operate at its full potential by agreeing
tolimt its PTE through enforceable restrictions that limt

the units’ ability to emt nore than their pre-nodification



actual em ssions (plus an anount that is |ess than
“significant”).?

The term “actual -to-potential” is somewhat of a
m snoner, because in practice, this methodol ogy invol ves a
determ nation of future actual em ssions to the atnosphere.
That is, source owners and operators contenplating a
nodi fication project assess the likely utilization of the
affected units follow ng the change. |If those |evels of
utilization, when conmbined with the hourly em ssions rates
(and cont enpor aneous em ssi ons increases and decreases

el sewhere at the plant), would result in future actua

2 The "PTE" is currently defined as the "maxi num capacity
of a stationary source to emit a pollutant under its

physi cal and operational design." Any physical or
operational limtation on the capacity of the source to emt
a pollutant, including a permt limtation, is treated as
part of its design provided the limtation or its effect on
em ssions is federally enforceable (e.g., see existing
sections 51.165(a)(1)(iii) and 51.166(b)(4)).

In recent decisions, National Mning Ass'n v. EPA,
59 F.3d 1351 (D.C. Cr. 1995) and Chem cal Manufacturers
Ass'n v. EPA, No. 89-1514, slip op. (D.C Gr. Sept. 15,
1995), the District of Colunbia Crcuit court addressed
chal l enges related to EPA's requirenent that a source which
wishes to limt its PTE nust obtain a federally enforceabl e
limt. The EPAis currently reviewng its Federal
enforceability requirenments in |ight of these court
deci sions, and has not yet decided how it wll address this
i ssue. Once EPA has conpleted its review of the Federa
enforceability requirenments in all relevant prograns
i ncluding NSR, the Agency wi |l nake available in a Federal
Reqgi ster notice its response to the court decisions.
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em ssions significantly higher than the pre-change baseli ne,
the owner or operator nust obtain a major NSR permt. |f
the owner or operator projects that future actual em ssions
will not significantly exceed the baseline, the owner or
operator instead obtains a m nor NSR permt or other device
that legally limts the affected units’ em ssions to a |evel
that is not significantly above baseline. The end result
under this second scenario are individual limts on the
em ssions of the new, nodified, and affected units which
assures that net em ssions at the plant will not
significantly increase as a result of the change.
Nevert hel ess, the owner or operator is always free to change
plans in the future. 1f, for exanple, a new assessnent
indicates that it would be economcally useful to utilize
the affected units at levels that woul d exceed the
established limts, the owner or operator may obtain a major
NSR permt at that future tinme. See e.g., 40 CFR
52.21(r)(4).

The practical workings of the current regulations, as
descri bed above, have | ong been controversial. |Industry
representatives maintain that the “actual -to-potential”
met hodol ogy results in “confiscation” of unused pl ant
capacity following a nodification project. Environnental
groups respond that plant capacity unaffected by the

nodi fication project can continue to be used at any desired
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| evel of utilization (subject to any prior limts on that
use), and that any constraints are inposed appropriately,
i.e., only where the utilization of pre-existing plant
capacity is likely to be affected by the nodification
project in a way that will significantly increase actual
em ssi ons over baseline em ssions.
2. Litigation Over the Actual -to-Potential Test

Because the presunption di scussed above forces sources
whose post-change potential em ssions exceed their pre-
change actual em ssions to undergo NSR or take a limt on
the affected units’ potential em ssions, industry has, as
noted, |long objected to the Agency*s use of the “actual -to-
potential” methodol ogy for existing units undergoing a non-
routi ne change. The EPA's interpretation of its regulations

consequently has been at issue in tw cases, Puerto Rican

Cenent Co. v. EPA, 889 F.2d 292 (1st Cir. 1989), and

Wsconsin Electric Power Co. v. Reilly, 893 F.2d 901 (7th

Cr. 1990) (“VEPCO'). Specifically, each of these cases
addressed whet her the Agency acted reasonably in treating
units which had undergone a non-routine physical or

oper ati onal change as not having “begun nornmal operations.”

In Puerto Rican Cenent, the court found reasonabl e

EPA*s presunption that a physical or operational change (in
this case, the conversion of a cenent plant froma wet

process to a nore efficient dry process) could enable a
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nodi fied unit to be used at a higher capacity than prior to
t he change, and endorsed the Agency*s use of the actual-to-
potential test in such circunstances. See 889 F.2d at 297.
In particular, the court noted that the conpany “operated
its old kilns at low levels in the past; its new, nore
efficient kiln mght give it the economc ability to
i ncrease production; consequently, EPA could plausibly fear
an increase in actual emssions. . . .” 1d. at 298.

By contrast, in WEPCO, the court held that EPA acted
unreasonably in applying the actual -to-potential nethodol ogy
in the case of WEPCO*s |ife-extension project, in which
VWEPCO sought to replace nunmerous conponents of the steam
generating units at the facility. The court objected to
EPA*s refusal to consider the past operating conditions of a
source in evaluating the |ikely post-change em ssions. It
coined the term*®“like-kind replacenent,” and ruled that the
application of the actual-to-potential test to |ike-kind
repl acenents of conponents of an existing em ssions unit was
not a reasonable interpretation of the regul ations.

Accordi ngly, upon remand fromthe court, EPA assessed the
changes at WEPCO based on a conparison of its pre-change
actual em ssions and its predicted post-change actual

em ssions. This approach has cone to be known as the
“actual -to-future-actual” nethodol ogy.

3. Electric Uility Steam CGenerating Units



12

In July 1992, the Agency pronulgated |Iimted anmendnents
to the existing major NSR regulations, in part to respond to
t he WEPCO deci sion. The “WEPCO rul e” extended a different
applicability test -- an actual -to-future-actual approach --
solely to electric utility steamgenerating units.® Under
this new system a utility unit’s pre-change actua
em ssions are conpared to its post-change “representative
actual em ssions,” defined as “the average rate, in tons per
year, at which the source is projected to emt a pollutant
for the 2-year period after a physical change or change in
t he nethod of operation of a unit. . . .” To guard agai nst
the possibility that significant unreviewed increases in
actual em ssions would occur under this methodol ogy, the
regul ations provide that sources with utility units using
the actual -to-future-actual approach nmust submt to the

permtting authority sufficient records annually for 5 years

s For NSR purposes, the definition of “electric utility
steam generating unit” neans any steam el ectric generating
unit that is constructed for the purpose of supplying nore
than one-third of its potential electric output capacity and
nore than 25 MWel ectrical output to any utility power
distribution systemfor sale. Any steamsupplied to a steam
distribution systemfor the purpose of providing steamto a
steamel ectric generator that would produce el ectrica

energy for sale is also considered in determ ning the

el ectrical energy output capacity of the affected facility.
See e.g., 40 CFR 52.21(b)(31). References in this notice to
utility units is meant to include all units covered by this
definition.
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after the change which denonstrate that the change has not
resulted in an increase above the baseline |evels.

Under EPA*s regul ations, unless a change “results in”
an increase in actual em ssions, it need not undergo nmjor
NSR. In the WEPCO rul e, the Agency attenpted to define a
situation in which EPA woul d assunme that there was no causal
i nk between a post-change em ssions increase and a
particul ar physical change or change in the method of
operation for electric utility steamgenerating units. The
EPA reasoned that increased utilization due to demand growth
at a utility unit did not result from particular physical or
operational changes, but rather from market forces unrel ated
to the change. Consequently, the regul ati ons now provide
that, in projecting future actual em ssions, electric
utility steam generating units may exclude fromthe estimte
any em ssion increase which results fromincreased capacity
utilization as a consequence of “independent factors,” such
as demand grow h.

The WEPCO rul e applies only to the nodification of
existing electric utility steamgenerating units for several
reasons. The Agency noted that |ocal public utility
comm ssions (PUC) require utility sources to nmake reliable
estimates of future capacity utilization, and that
utilities* historic experience in doing so would nake the

application of an actual -to-future-actual nethodol ogy
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reasonable for utility units. In addition, EPA concluded
that its past regulatory experience with the electric
utility industry, especially the requirenent fromtitle IV
of the Act that generators install highly accurate
monitoring, made units in the electric power industry nore
anmenabl e to the sophisticated tracking essential to make
sure that the future actual em ssion predictions of a source
are accurate. The Agency committed to consider in a
different rul emaking the propriety of extending the actual -
to-future-actual nethodology to other source categories.
4. Proposal to Change NSR Applicability

In the July 1996 NSR Ref orm package, EPA proposed,
anong ot her things, to expand the use of the actual-to-
future-actual approach. The Agency noted that, in general,
sources potentially subject to nmajor NSR woul d be required
to install highly accurate nonitoring devices under other
provi sions of the Act. Consequently, such sources could be
simlar to the utility units that currently are permtted to
use an actual -to-future-actual test. Nonethel ess, other
industries also differ fromthe electric power sector
insofar as electric utilities are the only sources whose
estimates of demand and capacity utilization are subjected
to i ndependent review and have been historically limted to
a clearly defined | ocal market area. The Agency reasoned

that permtting authorities, thus, could rely upon the
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predi ctions of post-change utilization in the electric power
sector nore confortably than in other industries. To ensure
the reliability of future predictions for non-utility units,
EPA solicited coment on the adequacy of the current 5-year

tracking requirement (which requires sources to report

annually their em ssions to the permtting authority for

5 years) and sought suggestions for inproving it.*

4 As a result of the NSR Reform proposal, the Agency
recei ved comment fromcertain non-utility industrial

st akehol ders who clained that the flexibility given to
utilities in the WEPCO rule was not limted to the utility
sector. Specifically, these cormmenters argued that sources
generally were entitled to enploy the actual -to-future-
actual net hodol ogy for many physical or operational changes,
because the changes were not of such significance (such as
“like-kind” replacenents) that it could reasonably be
clainmed that the source had “not begun normal operations.”
The EPA di sagrees with the commenters.
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B. Comments Recei ved and Changed Ci rcunstances

In weighing the desirability of expanding the actual -
to-future-actual test to other source categories, EPA has
consi dered a nunber of issues. First, are there principled
reasons for treating non-electric utility sources
differently? Second, have intervening events or further
reflection called into question any of the bases upon which
the Agency relied in adopting the test, and are changes
t heref ore necessary?

In the prior NPRM the Agency specifically solicited
comment on whet her sufficient safeguards exi st such that
ot her industries should be able to take advantage of the
actual -to-future-actual nethodol ogy. The EPA received
several public coments (see EPA Air Docket A-90-37)
claimng that non-utility units are situated simlarly
enough to utility units that it nmakes sense to extend the

actual -to-future-actual test beyond the |imted scope of

The NSR regul ations contain only two applicability
tests for nodified units. One of these, the actual-to-
future-actual approach, is limted to electric utility steam
generating units. See, e.g., 40 CFR section
51.165(a)(1)(xii)(E). The other alternative is the actual -
to-potential nethodol ogy, applicable when the source has
“not begun normal operations.” This approach applies to al
changes at mmj or sources that are not otherw se excl uded
from bei ng considered a physical or operational change, such
as routine mai ntenance, repair, and replacenent. Under the
current rules, therefore, it is inproper for a non-utility
source to enploy anything but an actual -to-potential test
for exam ni ng physical or operational changes.
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el ectric steamgenerating units to other sectors. These
commenters observed that the Act’s nonitoring requirenents,
as enbodied in the Conpliance Assurance Mnitoring rule and
its title V reporting and recordkeepi ng requirenents, both
woul d ensure that sources’ future actual em ssion
predictions would be verifiable. See, e.g., coments |V-D
112 and -121. In addition, commenters noted that other
i ndustry sectors routinely project market demand and,
consequently, capacity utilization, and these commenters
argued that such predictions are as reliable as those
submtted to PUCs by electric conpanies. See, e.g., conment
| V-D- 146. Taken together, these comments suggest to EPA
that the actual -to-future-actual test should be expanded
beyond utility units. However, the Agency al so received a
nunber of comments that recomended |imting the nethodol ogy
to utility units, reasoning that there still exists a
disparity between utility and non-utility units in terns of
their ability to predict and track their future em ssions
accurately. See, e.g., coments |IV-D-109 and -125. @ ven
t hese divergent views, EPA again requests coment upon the
adequacy of existing em ssion projection and tracking
capabilities at non-utility industrial sources for purposes
of applying the actual -to-future-actual test.

Not wi t hst andi ng strong support fromindustry for the

expansion of the actual-to-future-actual test, EPA believes
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that its experience with the nethodol ogy gi ves cause for

caution in continuing this test in its present form The

regul ati ons provide that sources with utility units

enpl oyi ng the actual -to-future-actual approach nust nmaintain
and submt to the permtting authority “information
denonstrating that the physical or operational change did
not result in an em ssions increase” for a 5-year period.
However, the rules do not specifically detail either the
means for conducting such verification or the consequences
of a source’s failure to neet its projected em ssions |evel.
For exanple, since the issuance of the WEPCO rule, it
appears that although there are a substantial nunber of
changes to existing units, as well as an increase in the
anount of electricity being generated for use outside of the
| ocal service district, changes to utility units as well as
post - change em ssions estinmates are not being reported to
permtting agenci es.

Mor eover, the Agency is concerned that a 5-year
overview of em ssions is too short a period to enconpass al
increases in capacity utilization that could result froma
particul ar change. As EPA noted in the NSR Reform
proposal ' s di scussion of the baseline for establishing pre-
change actual em ssions, see 61 FR at 38258, nunerous
i ndustry commenters claimthat 10 years is a fair and

representative tinme period for enconpassing a source’s
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nor mal business cycle, and in the Reform proposal EPA has
proposed to adopt a 10-year | ookback period for establishing
pre-change baseline em ssions. |f EPA ultimately
promul gates a 10-year period for baseline purposes, the
rational e for doing so would suggest that 10 years is
I i kewi se appropriate for tracking future actual em ssions
after a change. Accordingly, the Agency requested comrent
on extendi ng and/or strengthening the existing
5-year tracking requirenent for future actual em ssions.
See id. at 38268.

One particul ar circunstance where EPA has been
di ssatisfied wth the WEPCO rule is in the exclusion of
demand grow h frompredictions of utility units’ future
actual em ssions. The Agency’s promnul gation of the WEPCO
rule represented a departure from|l ongstandi ng practice
under which em ssions increases that followed non-routine
and ot herw se nonexenpt changes at a source were presuned to
result fromthe change. At the tine, EPA believed that
there was a way to disassociate utility units’ post-change
em ssion increases which woul d have ot herw se occurred due
to demand growh as a purely independent factor fromthose
that resulted directly fromthe physical or operational
change. The EPA has reconsidered that departure, and has
tentatively concluded that its 1992 departure is not

appropriate and should not be continued, both as a general
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matter and especially in view of recent devel opnents in the
el ectric power sector.

The EPA' s experience |eads to the concl usion that
sources generally make non-routi ne physical or operational
changes which are substantial enough that they m ght trigger
NSR in order to increase reliability, |ower operating costs,
or inprove operational characteristics of the unit and do so
in order that they may inprove their market position. A
proxi mate cause for maki ng such changes nay be to respond to
i ncreased demand, or to nore efficiently conpete for share
of a market that has flat, or even decreasing, demand. For
t hese reasons, EPA now seriously questions whether market
demand shoul d ever be viewed as a significant factor in
answering the rel evant regul atory question of whether an
em ssions increase results froma physical or operational
change at an existing source, since in a market econony, all
changes in utilization -- and hence, em ssions -- mght be
characterized as a response to market demand. Accordingly,
a conclusion that an em ssions increase at a plant is in
response to market demand does little to determ ne whet her
the increase results froma change at the plant; an
affirmative answer to the first question is consistent with
an affirmative answer to the latter.

The generation of electricity is currently being

transfornmed froma highly regul ated nonopoly to a
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conpetitive market. More than a dozen states are
inplenmenting retail electricity conpetition where consuners
may choose their electricity supplier, and nost renaining
states have such policies under consideration. Moreover,
the Adm nistration in March 1998 proposed a Conprehensive
Electricity Conpetition Plan in order to facilitate nore
conpetitive electricity markets and several simlar
proposal s have been introduced in Congress.

As the electricity industry is restructured, generation
pl anni ng decisions will be nade not by state public utility
conm ssions, but by the forces of a conpetitive market.
State utility regulators are therefore elimnating
requirenents for electric conpanies to report
generation-related i nformati on such as projections of future
capacity utilization. Consequently, with respect to the
el ectric power industry in particular, even accepting the
viability of the 1992 deci si onmaki ng framework, attenpting
to discern whether increased utilization and em ssions
shoul d be attributed to physical or operational changes
versus purely independent demand-sati sfying increased
capacity utilization will be nmuch nore difficult in the
future, as restructuring in the electric power industry
allows electric generating conpanies to conpete for retai
custoners. As a result, the marketplace will drive electric

generators to function as any other consuner-driven
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i ndustry, that is, to ensure their ability to supply the
mar ket and collaterally to increase their revenues. |In
addition, as utilities respond to a conpetitive market for
the generation of electric power they can no | onger be
expected to accurately predict their |level of operations and
post - change em ssions. Each physical or operational change
that nmakes it possible for a source to efficiently increase
its level of utilization, then, will likely be pursued and
turned into electricity for sale. One can therefore predict
t hat any physical or operational change will result in an
em ssions increase to the extent that there is market denmand
for additional power.

For the sanme reason that the demand growth excl usion
woul d ignore the realities of a deregulated electric power
sector, EPA believes that it should not be extended to non-
utility units. For consuner-driven industries, demand is
inextricably intertwined with changes that inprove a
source’s ability to utilize its capacity; thus, it cannot be
said that demand growth is an “i ndependent factor,”
separable froma given physical or operational change.

Modi fications which affect operational characteristics of a
unit are not nmade w thout reason, and the nost |ikely reason
for an economcally conpetitive source to undertake such

changes is to enable it to create or respond to increased
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demand.® In short, there is a direct causal |ink between
nost physical or operational changes that enable a source to
use existing capacity and the use of such capacity.

In addition, the demand grow h exclusion is problematic
because it is self-inplementing and sel f-policing. Because
there is no specific test available for determ ning whet her
an em ssions increase indeed results froman i ndependent
factor such as demand growth, versus factors relating to the
change at the unit, each conpany with a utility unit
presently adopts its own interpretation. Interpretations
may vary from source to source, as well as fromwhat a
permtting agency woul d accept as appropriate. Moreover,
such conpani es are not necessarily required to provide their
interpretation of demand grow h-related em ssions to the
permtting agency. Thus, with mnimal, if any, explanation,

a source may nerely deduct the em ssions increases it

5 The EPA believes that the rul emaking record for NSR

Ref or m supports the concl usion that market demand and source
nodi fications are highly intertw ned. Industrial comenters
generally were strongly supportive, for instance, of the
concept of PAL’s. Many industrial interests argued that
PAL’' s, because they allow changes at existing facilities to
occur without NSR so |l ong as an em ssion cap i s naintained,
are needed in order to give conpanies flexibility to make
physi cal or operational changes quickly to maintain or
acquire a conpetitive advantage in an ever changi ng gl obal
mar ket pl ace. The Agency believes that these clains
regardi ng PAL’s do not support the argunment that changes at
facilities are independent from market demand. Rather, they
illustrate that sources frequently undertake nodifications
to enable thembetter to conpete in an open mnarket.
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believes are attributable to demand growmth fromthe total
em ssions data its supplies to the permtting agency
denonstrating that it is belowits projected future actuals.
Vesting such unrestricted discretion in the regulated entity
inevitably | eads to enforcenent problens.

Finally, the demand growt h excl usion may neke | ess
sense in the near future in view of the fact that, as
proposed in the NSR Ref orm package, the Agency is
considering adopting a regulatory provision that bases the
cal cul ation of pre-change actual em ssions upon a source’s
hi ghest capacity utilization in the past ten years. |If an
em ssion unit undergoes a physical or operational change, or
is affected by such change, and the source projects
utilization in excess of its historical high in the
precedi ng ten years, such utilization is likely not
attributable to market variability (which is accounted for
by a 10-year baseline), but rather results fromthe change
itself.

C. NSR Applicability Test for Al Major Mdifications
1. In General

The EPA is presently considering, and by this Notice is
seeki ng comrent upon, anending the current applicability
test for nodifications of electric steamgenerating units
and extending it to all source categories. Specifically,

the major nodification applicability nmethodol ogy would be to
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retain the actual -to-future-actual conponent for utility
units and apply it to all source categories, to nmake
enforceable for a 10-year period em ssions |evels used by
the source in projecting future actual em ssions for al
source categories, and elimnate the demand growth excl usi on
for all source categories.

The way that the nethodol ogy would work in practice is
that owners or operators of units which undergo a non-
routi ne physical or operational change will determ ne the
applicability of NSR solely by reference to actual
em ssions. First, owners or operators nust determ ne which
em ssions units are being changed or may be affected by the
change, then calculate each unit’s baseline actual em ssions
(EPA has proposed at 61 FR 38258-60 to all ow sources
generally to set their baseline in reliance on the highest
em ssions in the past ten years adjusted to reflect current
em ssion factors). Second, post-change actual em ssions
fromthe affected units nust be forecast. The sumof the
pre-change actual em ssions is then conpared to the sum of
t he post-change actual em ssions. |If the difference between
these two figures exceeds the significance threshold for a

pollutant, major NSR is triggered (unless the source is
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ot herwi se able to net the change out of review).® If the
difference is less than significant, the source avoids major
NSR. In the latter case, for each unit that is changed or
af fected by the change, the source nust incorporate that
unit’s future em ssions projection into a tenporary,
practically and legally enforceable condition of a
preconstruction permt (nmost likely a mnor NSR permt).
The limt nust apply for at |least 10 years after the source
recomences nornal operation of the affected unit.” EPA
bel i eves that a source would not purposefully nodify a unit
and then not use it at its intended capacity for 10 years
merely to avoid major NSR permitting. Therefore, EPA
believes 10 years represents a realistic period for applying
an enforceable tenporary emssion |imt. By adhering to
such a limt, the source denonstrates to the permtting
authority that the physical or operational change did not
result in a significant em ssion increase. Consequently,

subsequent to the expiration of the [imt, EPA wll presune

6 Al t hough the source may still avoid major NSR by
netting out of review, the actual-to-enforceable-future-
actual test would not apply in calculating the increase from
t he proposed change or any other em ssions level for use in
the netting analysis. Post change em ssions for netting

pur poses would continue to equal potential em ssions.

’ Units that have a tenporary limt may subsequently
undergo or be affected by a nodification. |In such cases a
new tenporary limt of at least 10 years wll need to be
est abl i shed.
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that any increases in capacity utilization and em ssions are

not the result of the physical or operational change that

necessitated the tenporary limt.® Finally, source owners
or operators may not exclude predicted capacity utilization
i ncreases due to demand growth fromtheir predictions of
future em ssions.

Underlying this new approach is an attenpt to mtigate
the concerns raised by industry that the actual -to-potenti al
met hodol ogy unfairly ignores past operation of a unit and
assunmes that it will operate at full capacity followng a
non-routine change. At the sane tinme, the nethodol ogy
addresses environnmental groups’ legitimate clains that
sources who seek to avoid review based on projected actua
em ssions nust al so be prepared to be accountable for
adhering to those projections. Finally, the test recognizes
that in a market econony, sources often make physical or
operational changes in order to respond to narket forces
and, consequently, there is no plausible distinction between

em ssions increases due solely to demand grow h as an

8 This Ilimt is solely for the purpose of denonstrating
that the physical change or change in the nethod of
operation did not result in a significant em ssion increase.
The inposition or expiration of this limt does not relieve
the source of its obligation to conply with all requirenents
ot herw se applicable to the unit.
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i ndependent factor and those changes at a source that
respond to, or create new, demand growth which then result
in increased capacity utilization.

This tenporary em ssions cap approach al so address
certain conpliance assurance and enforcenent concerns.
Specifically, under the current regul ations, a conpany need
not discuss its determnation that projected future
em ssions froma utility unit wll be below a certain | eve
with a permtting agency prior to undertaking the
nodi fication. Rather, it nmerely needs to supply
"information" denonstrating that the future actual em ssions
did not exceed the significance |evel for the 5-year period
followng the nodification. Thus, a permtting agency is
unable to determne if the change will result in an
em ssions increase and require a major NSR permt before
construction at the utility unit; it can only exam ne data
submtted after-the-fact by the source. The NSR program
however, is a pre-construction programthat requires an
applicability determ nation prior to comrencing
construction to avoid equity-in-the-ground issues and

retroactive control technol ogy costs.

2. Limtations on Methodol ogy and Solicitation of Comrents
It is inportant to recognize the limted nature of the

proposed net hodol ogy. The actual -to-enforceabl e-future-
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actual test would not apply when determ ning an em ssion
level (i.e., increase or decrease) for use in a netting
anal ysis or for the purpose of conplying with any maj or NSR
permtting requirenent, such as BACT, LAER, offsets or an
anbient air inpact analysis. Specifically, the test would
apply only to nodifications to existing units for the sole
pur pose of determning if a proposed change to that unit, or
a change at the facility which otherw se would affect the
unit, wll result in an em ssions increase at the source.
New units have no operating history upon which a reliable
prediction of future utilization can be nade. Thus, under
t he regul ati ons, such units have not “begun nornma
operations,” and permtting authorities nmust assess NSR
applicability based on the new unit’s potential em ssions.
In addition, the Agency seeks conment on the appropriateness
of applying an actual -to-enforceabl e-future-actual test
where a physical or operational change increases the design
capacity or PTE of a given unit. Such changes result in
alternative nodes of operation (and em ssions |evels) which
are not currently achievable in practice for the unit. 1In
such circunstances, the unit’s past utilization arguably is
a poor proxy for its future operation and, therefore,
“normal operations” are inpossible to identify.
Furthernore, em ssions |evels which can not be achieved in

practice but for a physical or operation change are clearly
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connected to the change. Consequently, the Agency is
seeki ng coment on whet her any increase in em ssions
resulting froma node of operation which could only have
been achi eved through a physical or operational change nust
be presuned to have resulted fromthe change, even if such
i ncrease were to occur later than ten years after the
change.
| V. Adjustments of PAL’s
A.  Background
1. Introduction

In the July 23, 1996 Ref orm package, EPA proposed a new
met hod for determ ning major NSR applicability for existing
sources in attainment or unclassifiable areas and exi sting
and proposed sources in nonattai nment areas. Under this
proposal, an existing major source, if the State’s SIP
provi des, may apply for a permt which bases the source’s
maj or NSR applicability on a pollutant-specific plantw de
em ssions cap, termed a PAL. The EPA proposed that a
facility’ s allowabl e em ssions under a PAL would generally
be based on plantw de “actual em ssions”, as that term woul d
be defined under the proposal, plus an additional anmount of
em ssions | ess than the applicable significant em ssions

rate. The voluntary® source-specific PAL is a

° This Notice uses the term“voluntary” to nean not
required by the regulations or a SIP, rather than not
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straightforward, flexible approach to determ ni ng whet her
changes at existing major stationary sources result in
em ssions increases which trigger mgjor NSR  So | ong as
source activities do not result in em ssions above the cap
| evel, the source will not be subject to magjor NSR It also
contains proposed regul atory | anguage for PAL’s for the PSD
rules at 40 CFR 51.166 and 52. 21, and the nonattai nnent NSR
rules at 51.165. The July 23, 1996 proposal contains a
t horough di scussi on of the proposed PAL concept and the

background i nformation used to devel op the proposal.

B. PAL Advant ages

The EPA has determ ned that the voluntary source-
specific PAL is a practical nmethod to provide both
flexibility and regulatory certainty to many existing
sources, as well as benefits to permtting authorities,
while maintaining air quality. For exanple, PAL's provide
the ability to make tinely changes to react to market
demand, certainty regarding the |evel of em ssions at which
a stationary source will be required to undergo maj or NSR
and a decreased permtting burden for the source and the

permtting authority. In addition, because a source with a

enforceable by a State, |ocal, or Federal agency or the
public.
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PAL wi Il have nore flexibility to make reductions to create
roomfor growth, PAL's should lead to innovative contro
technol ogi es, pollution prevention and em ssions reductions
concurrent with econom c expansi on.
C. PAL Adjustnent |ssues

The EPA proposed that PAL’s, once included in a permt,
may be adjusted for a nunber of reasons. |In particular, the
Agency solicited “coment on why, how, and when a PAL shoul d
be | owered or increased w thout being subject to nmajor NSR. "~
61 FR at 38266. Moreover, the rule | anguage permtting
PAL’s provides for periodic adjustnent to reflect, anong
ot her things, “appropriate considerations.” See id. at
38327.

The need for adjustnents would arise in a nunber of
scenarios: (1) where technical errors have been made;
(2) when new requirenents apply to the PAL pollutant, such

as RACT, NSPS or SIP-required reductions®; (3) where

10 In the July 1996 NSR Ref orm package, EPA proposed that
em ssions reductions of HAP to neet MACT at em ssions units
under a PAL woul d generally not necessitate a downward
adjustnment to the PAL because the PAL is not designed to
limt HAP. However, if MACT reductions are relied on in the
SIP (e.g., VOC reductions in nonattainnment areas used for
RFP or attai nnent denonstrations) then the PAL rul es would
requi re adjustnment downward. This position is consistent
with EPA's policy that em ssions reductions from neeting
MACT requi renents are generally not precluded from bei ng
creditable for NSR netting provided the reductions are

ot herwi se creditable under major NSR  The EPA is concerned
that the benefits of HAP reductions to neet MACT at units
under the PAL may be di m ni shed since the HAP reduction may
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em ssi ons reductions below PAL | evels are used for offsets;
(4) for permanent shutdowns where the State has the
authority to renove pernmanent shutdowns fromthe em ssions
inventory after a certain tine period; and (5) when any
changes (though consistent with the PAL) m ght cause or
contribute to a violation of any NAAQS or PSD increnent or
woul d have an adverse inpact on air quality rel ated val ues.

The EPA received many comrents regarding the
appropriate considerations for PAL adjustnent. Based on
t hese comments and further deliberation, EPA is considering
whether it is appropriate to reevaluate PAL | evels and
adjust themto reflect actual em ssions to address | egal

concerns associated with the Court’s decision in A abama

Power Co.v Costle, 636 F.2d 323 (D.C. G r. 1979) and because
of environnental policy reasons.
1. Legal Concerns

As stated, where a facility with a PAL adds a new
emtting unit or nodifies an existing unit, the unit would
not undergo maj or NSR (nonattai nment or PSD) if the PAL is

not exceeded. That is, if the source generates sufficient

be used indefinitely, rather than for a shorter

cont enporaneous tine period, to add new or nodified units
under the PAL. Therefore, EPA is seeking additional comment
on the proposal to not adjust PAL's for MACT purposes.
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em ssion reductions, it may add equi val ent em ssion
increases up to the PAL I evel wthout triggering NSR

Under present regul ations, a source that adds or
nodi fies a unit that would result in a significant em ssions
increase may “net” that particular change out of reviewif
the new em ssion increase plus the sumof all other
cont enpor aneous i ncreases and decreases el sewhere at the
source are less than significant. Wen the netting cal cul us
is triggered (that is, there is a significant em ssion
increase as a result of the addition of a new unit or the
nodi fication of an existing unit), the source nmust also
consi der those em ssion increases and decreases that have
occurred at the facility during a “contenporaneous” period.
In the federal PSD regulations, this period is 5 years. See
40 CFR section 52.21(b)(3)(ii). States inplenmenting the PSD
program or the nonattai nment program under an EPA-approved
SIP may define a different reasonabl e contenporaneous
peri od.

The current regul ations’ requirenent of contenporaneity
derives fromthe interpretation of the Act’s provisions

governing nodifications set forth in A abama Power Co. V.

Costle. In that case, the court held that EPA s 1978
regulations limting netting to a |l ess than plantw de scope
conflicted with the | anguage and purpose of the Act and

rul ed that EPA nmust permt sources to net on a plantw de
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basis. According to the court, plantw de netting was
inplicit in the statutory term “nodification” and the
purposes of the Act. At the sane tinme that it required EPA
to expand the scope of the netting concept, the court also
interpreted the statute as inposing a limt on plantw de
netting: contenporaneity. The court stated, “[t]he Agency
retai ns substantial discretion in applying the bubble
concept. First, any offset changes cl ai ned by industry nust
be substantially contenporaneous. The Agency has
di scretion, wthin reason, to define which changes are
substantially contenporaneous.” 1d. at 402; see also id. at
403 (“Where there is no net increase from contenporaneous
changes within a source, we hold that PSD revi ew, whether
procedural or substantive, cannot apply.”). Thereafter, EPA
codi fied contenporaneity as a regulatory requirenent. See 45
FR 52676, 52700-02 (August 7, 1980).

As stated, EPA solicited cormment on what “appropriate
considerations” m ght necessitate revisions to the PAL

al l omabl e | evel. Having again reviewed Al abama Power and

t he Agency’s subsequent interpretations of the case, the
Agency is concerned that, because PAL’s may be characterized
as a formof netting and result in the avoi dance of major
NSR, the contenporaneity requirenent for netting set forth

in A abama Power may al so need to be applied to PAL’s.

Therefore, EPA is soliciting coment on whether and when to
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provi de for subsequent adjustnent of PAL’s to address

contenporaneity issues associated with Al abama Power.

2. Environnental Concerns

Several commenters encouraged the Agency to provide for
periodic revision to the PAL allowable level to reflect a
source’s actual emssions in recent years. In the main,

t hese commenters represented State pollution control
agencies, the entities which will be charged with

i npl ementing individual PAL’s. See, e.g., comments |V-D 52
and -137. Based on these comments and internal

del i berations, the Agency is considering several options
that woul d provide for periodic reevaluation of PAL |evels
to ensure that they reflect actual em ssions and nmaintain or
enhance environnental protection.

Under the current nmjor NSR regul ati ons, emnm ssions
decreases are creditable only if they are contenporaneous
wWith a prospective nodification project that woul d, standing
al one, increase em ssions at the source. The EPA is
soliciting conmment on whether the PAL alternative to
traditional major NSR applicability can achi eve equi val ent
or better environnmental results, while enploying a different
appr oach.

The EPA believes that there are a nunber of policy
reasons why the final PAL rules mght provide for periodic

reassessnent and adjustnent of PAL levels. First, as a
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general matter, a PAL operates as a form of allowabl e-to-
all owabl e test, insofar as a source may avoid maj or NSR
reviewif its emssions after a particular construction
activity do not exceed the pre-change allowables. O
course, under the proposed rules PAL’s would ensure that the
al |l owabl e em ssions are based on historic actual em ssions.
Nevert hel ess, as an all owabl e-to-all owabl e schene, PAL' s
rai se sone of the sane concerns as did the CVA Exhibit B
test discussed in the NSR Reform preanble. Specifically,
absent a requirenent for periodic adjustnment the PAL woul d
allow a source to indefinitely keep, rather than eventually
forfeit to the environnment, em ssion reductions at the
source, such as those achieved by the replacenent of
exi sting, and often higher-polluting, equipnent with nore
efficient, and thus | ower-polluting, equipnent.

Second, a rule which provides for the periodic review
of PAL’s may ensure that individual sources do not
indefinitely retain unused em ssions credits to the
detrinment of other sources in the area wishing to use them
For exanple, where a State treats sources’ PAL all owabl e
| evel s as “actual” em ssions, a rule which in sone instances
requires a downward adjustnment of PAL’s will therefore
reduce the area’'s inventory of actual em ssions. Such
adj ustnents would “free up” a portion of the PSD i ncrenents

in attainment areas for use by other sources in the area.
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Third, an indefinite PAL may hinder a State's ability
to plan effectively for attainnent. |[If a State does its
attai nment pl anni ng based exclusively on source’s actual
em ssions to the atnosphere, and does not treat a PAL
allowable limt as the PAL source’s “actual” em ssions, then
an em ssion credit created long in the past nmay reappear in
the future as real emssions to the air, wthout being part
of the State’s attainnent planning. For exanple, if a PAL-
covered source replaces an oil boiler today with a nore
nmodern and efficient gas turbine and the State, in its next
inventory, calculates the source’s em ssions at the new
| oner level, then bases its attainment planning on the
assunption that the source will continue to emt at the
| ower level, the State may not neet its attainnment goals
(or, perhaps, fall out of attainnent) if the PAL source
decides to utilize its full PAL allowable at sonme point in
the future.
V. PAL Revi ew and Adjustnent Options

The EPA is seeking conmment on how the PAL concept can
be reconciled with the | egal and environnental policy
concerns articul ated above. Specifically, the Agency
solicits input on the useful ness of a nunber of different
options for periodically reviewing PAL all owable | evels and
on whet her such options adequately address the |egal issues

associ ated with Al abama Power and environnental concerns
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posed by the long-termretention of unused all owabl e
em ssi ons.

It should be noted that EPA has not nmade a final
deci sion on the frequency of a permtting authority’s review
of a PAL or the nethodol ogy used to establish a PAL
baseline. The Agency is giving serious thought to 10 years
as an approach. Therefore, the options discussed in this
Notice assune a PAL with a termof 10 years with the PAL
basel i ne established using the highest 1 year in the |ast
ten years of historical em ssions for the source. The
Agency solicits coment on the appropriateness of review ng
PAL | evels every 10 years and whet her another period is nore
r easonabl e.

The EPA is considering several options to periodically
revisit the appropriate PAL em ssion level. First,
permtting authorities may adjust the PAL to account for
em ssions reductions frompermtted units under the PAL that
are shutdown or dismantled and the associ ated em ssion
reductions remain unused for a period of at |east 10 years.
Second, the PAL nmay be reeval uated to account for em ssions
reducti ons where an em ssions unit under the PAL operated
for at | east 10 years below the capacity |level for that unit
whi ch was used to establish the previous PAL level. Third,
the Agency is considering an option that would require PAL’'s

to expire after 10 years or be renewed to reflect current
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actual emssions. Finally, EPAis soliciting comment on
whether it is appropriate to adjust a PAL downward at al
where all of the emi ssion units subject to the PAL have good
controls already in place (i.e., BACI, LAER) or where a
source voluntarily inplenmented pollution prevention
strategies which resulted in em ssions reductions. The
foll ow ng discussion sets forth additional information on
each of the PAL adjustnment options.
A.  PAL Adjustnents for shutdown or dismantled units.

The first situation in which a dowward PAL adj ust nent
m ght be warranted is where em ssion reductions resulted
fromem ssion units under the PAL that were shutdown or
di smantled. A shutdown unit woul d be one that the source
did not operate at all during the ten-year life of the
existing PAL. A dismantled unit would be one that was
removed prior to the establishnment of the current PAL | eve
and the em ssions capacity associated with such unit was not
used by the source for ten years. Thus, the PAL |evel would
be adjusted to renove only those em ssions that could have
potentially been emtted fromany shutdown or dismantled
units. The PAL woul d not be adjusted downward if the source
had utilized those em ssion reductions fromthe shutdown or
dismantl ed units el sewhere at the source (e.g., added new

units or capacity or increased capacity utilization at
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existing units) during the period since the unit shut down
or was renoved. Nor would the PAL be adjusted downward due
to underutilization of any units still in operation to any
extent under the PAL.

For exanple, an initial PAL set in the year 2000
i ncludes 600 tpy of VOC fromunit A, unit Ais shutdown in
2005. Periodic review occurs in 2010. In 2010, because
unit A was used during the ten years prior to readjustnent,
the adjusted PAL | evel would assunme that unit A was stil
operating. |If by 2020, the next periodic review, the 600
tpy of em ssions associated with the shutdown was not used
by the source to nmake changes, the PAL | evel would be
adj usted downward by 600 tpy. However, if between 2010 and
2020 the source used a portion of the shutdown em ssions to
add new units or make nodifications under the PAL, then the
PAL woul d be adjusted downward only for the em ssions that
remai n unused.

The EPA believes that the periodi c downward adj ust nent
of PAL’s for the failure to use em ssions associated with
shutdown or dismantled units is appropriate for air quality
pl anni ng purposes. However, EPA is concerned that it may be
difficult to determ ne whether an em ssions increase under
the PAL relied upon previous decreases at a shutdown or
di smantl ed unit as opposed to other activities at the

source. The Agency solicits comment on whether limting the
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PAL adjustnent to the situation of shutdown or dismantl ed
units addresses the |legal and policy concerns raised above
and wel cones comments and suggestions on how to inplenent an
adj ust ment option that would adjust downward only for those
em ssions from shutdown or dismantled units which the source
failed to utilize for 10 years.
B. PAL adj ustnments for unused capacity

The EPA is al so considering periodic adjustnents to a
PAL where the em ssions units under the PAL operate for a
period of ten years below the capacity used initially to
establish the PAL. The adjustnent woul d be based on a
review of the utilization of all em ssion units used to
establish the PAL baseline, not just those that were
shutdown or dismantled. Under this option, and in the
exanpl e bel ow, PAL adjustnent woul d be based on the hi ghest
capacity utilization of each unit during any 12 nonth period
in the past 10 years. Alternatively, EPA also solicits
coment on whet her the PAL adjustnent should be based on the
hi ghest capacity utilization at the entire source during a
single 12-nonth period within the past 10 years.

The following exanple illustrates how an initial review
of the PAL and subsequent adjustnents to the PAL coul d be
handl ed under this option. As an exanple, unit A had

operated at 80 percent during a 12-nonth period in the ten
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years prior to initial PAL establishnent in 2000. [In 2005,
the source lowers unit A's utilization from 80 percent to 5
percent. At PAL review in 2010, because unit A's
utilization in the past ten years (e.g., 2004) had reached
80 percent, the adjusted PAL | evel would assune a capacity
utilization no | ower than 80 percent. Under the alternative
to this option the PAL adjustnment woul d be based on the
hi ghest capacity for all units at the source during a single
12-nmonth period within the past 10 years. |f year 2005 is
chosen as the single 12-nonth period for capacity review
then the adjusted PAL |level for unit A would assune a
capacity utilization of 5 percent.

Where PAL’s are adjusted because of |long-term
underutilization of capacity, EPA is also considering and
seeking comments on the follow ng alternatives and
saf eguards to ensure that an operating cushion exists: (1)
including in the adjusted PAL | evel an operating cushion
that equals a fixed percentage (e.g., 10 percent, 15
percent, or 20 percent) of the current PAL, provided the
adj usted PAL | evel does not exceed the current PAL |evel;
(2) requiring no PAL adjustnent due to underutilization of
capacity if the em ssions under the PAL are within a fixed
percentage (e.g., 10 percent, 15 percent or 20 percent) of
the current PAL baseline; (3) adjusting the PAL downward for

unused capacity, but limt the potential downward PAL
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adjustnent to a fixed percentage (e.g., 10 percent) of the
current PAL level; and (4) re-setting the PAL as though it
were being set initially (e.g., plantw de actual em ssions
pl us an operating margin |lower than the applicable
significance threshold). The Agency seeks coment on
whet her these safeguards, if included in the final
regul ati ons, woul d both preserve sources’ operational
flexibility and address the specific | egal and policy
concerns raised above.
C. Capacity adjustnents for PAL expiration and renewal

The EPA is seeking conmment on an option where the PAL
expires as a major NSR applicability test for subsequent new
units or subsequent nodifications unless the source decides
to renew the PAL. Under this option, a PAL would expire
after ten years. Wen it expires, the PAL ceases to serve
as the em ssions baseline against which all source additions
and nodifications are neasured for purposes of major NSR
applicability. Instead, a source nust revert to the
traditional netting analysis to determ ne major NSR
applicability for new or nodified units.

At the tinme of PAL expiration, the source would choose
either to re-establish the PAL for the entire facility after
the expiration of the initial 10-year termor to allowit to

expire. The source could also re-establish a PAL at sone
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|ater date. |If the renewal option is chosen by the source,
t he PAL baseline would be adjusted to refl ect actual
operating conditions and em ssions for the 10 years prior to
renewal , consistent with the procedures for setting a PAL.
| f the source elects not to renew the PAL, then subsequent
new units and subsequent nodifications are subject to the
traditional netting analysis to determ ne major NSR
applicability for those units. In addition, where the
source elects not to renew the PAL for major NSR
applicability purposes, the fornmer PAL allowable Iimt would
still remain in effect as an enforceable limt on total
al l owabl e em ssions for those units previously covered under
the PAL, notwithstanding its expiration as an applicability
t est.

The units previously subject to the PAL would remain
free to increase emssions up to the fornmer all owabl e PAL
| evel, provided the increase is not the result of a physical
or operational change at the source. The source retains the
option to: (1) reestablish an expired PAL to avoid maj or NSR
for any subsequent physical or operational change at the
source that is consistent with the reestablished PAL |evel,
or (2) not to reestablish the PAL for the facility and
process any new unit as a nodification under the traditional
maj or NSR applicability criteria to determne if a

significant net em ssions increase wll result. In the



46

| atter case, em ssions increases and decreases which have
occurred during the termof the PAL as an applicability
trigger would not count for netting purposes.

As an exanpl e, assume that in the year 2000 a source
with five units establishes a PAL of 1000 tpy of pollutant X
based on actual operations and em ssions fromthe prior 10
years. During the period from 2000-2010 the source nodifies
three existing units and constructs two new units (Units 6
and 7), but within those 10 years operates the facility so
as only to emt 700 tons of X per year. In 2010, the PAL
(as an alternative applicability test for major NSR) nust
expire. |If the source chooses to re-establish the PAL,
based on the last 10 years of actual operating data the PAL
basel i ne woul d be adjusted downward to reflect the 700 tpy
| evel. The source could choose to continue the PAL at the
adj usted 700 tpy level, or let the current PAL | apse for
applicability purposes. |If the source lets the PAL | apse,
the original 1000 tpy cap would still remain for Units 1-7
to ensure that physical and operational changes which
occurred during the life of the PAL do not result in actual
em ssion increases that exceed the 1000 tpy cap w t hout
bei ng subject to maj or NSR

Suppose further that the PAL is not renewed and that in
2014, the actual plantw de em ssions of pollutant X were 800

t py, the highest actual em ssions |evel for the previous ten
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years and that, in 2015, the source proposes to construct a
new Unit 8 that emts 200 tpy of pollutant X. New Unit 8
woul d ot herwi se be subject to the traditional major NSR
applicability test. The previous 1000 tpy PAL | apsed in
2010 and cannot include new units since 2010. As an
alternative, the source may avoid major NSR for the new unit
by establishing a new PAL at 800 tpy and include the new
unit consistent with the newly established 800 tpy limt.
In addition, once the PAL |[imt expires as a mgjor NSR
applicability limt conpliance with the PAL as an all owabl e
limt would still be required.

The EPA believes that the foregoing option provides
sufficient flexibility to a source because it naintains the
ability of the source to operate the units previously
covered under the PAL at their full rated capacity.
Additionally, it allows a source to add new units after the
expiration of the PAL in accordance with the traditional NSR
applicability determ nation, including the establishnent of
a new PAL at such time as it may be advantageous to the
source to do so. Nevertheless, EPA solicits comment on
whet her this option sufficiently addresses the | egal and
policy concerns associated with PAL adj ustnents.

D. PAL Adjustnents Where Sources |nplenent Good Controls

or Pollution Prevention Initiatives
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The EPA is al so seeking comment on whether it is
appropriate to adjust a PAL downward, even where unused
capacity exists, if all of the em ssions units subject to
the PAL al ready have good controls in place (e.g, BACT
LAER), the source has installed innovative controls, or if
the source created the em ssion reductions using pollution
prevention strategies. The EPA believes that sources which
voluntarily achieve em ssions reductions through the
installation of good and/or innovative controls throughout
the facility or through pollution prevention initiatives
shoul d be encouraged to do so. By the terns “good” controls
and “innovative” technology the Agency is referring to the
types of controls and technol ogy di scussed previously in the
July 1996 NSR Reform proposal for the “clean unit” and
“clean facility” exclusion and undenonstrated control
t echnol ogy, respectively. See 61 FR at 38255 and 38281
(July 23, 1996). Additionally, the types of pollution
prevention activities that would qualify are those
consistent with the activities described in the July 1996
proposal and previous EPA policies. In |light of the
Agency’s prior guidance and di scussi ons concerni ng good
controls, innovative technol ogy, and pollution prevention
initiatives, EPA seeks coment on whether the terns “good

controls”, “innovative controls”, and “pollution prevention
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initiatives” are appropriately used and clearly defined for
pur poses of this option.

To require a PAL adjustnment under these circunstances
could create a disincentive to engage in these initiatives.
However, this option raises certain enforcenent concerns for
the Agency. In particular, without additional clarification
it my be difficult to determne if an em ssions unit has
good controls, utilizes innovative technol ogy, or has
reduced em ssions because of pollution prevention
initiatives, as opposed to other factors. Furthernore, EPA
is concerned that if there is anbiguity about the neani ng of
these ternms the public, sources, and permtting agenci es my
di sagree about whet her PAL adjustnent is needed.

Not wi t hst andi ng the Agency’s interest in pronoting

i nnovative and voluntary pollution control and prevention
initiatives, EPA does not believe voluntary em ssions
reductions achi eved through the inplenentation of good
controls, innovative technol ogy and pollution prevention
initiatives should necessarily relieve the source from ot her
regul atory requirenents. Accordingly, EPA seeks comment on
t hese concerns as well as the types of circunstances that

m ght be appropriate for a source that engages in innovative
and positive environnental stewardship to avoid any downward

adjustnent to its PAL. The EPA also solicits coments on
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whet her and how the policy and | egal concerns set forth in

this notice concerning PAL adjustnents for sources which

Notice of Availability; Alternatives for New Source Review
(NSR) Applicability for Major Modifications; Solicitation of
Comment - - page 57 of 57
utilize innovative or good technol ogy or engage in pollution
prevention initiatives could otherw se be addressed.

Finally, given the flexibility and significant
opportunities to utilize em ssions reductions under the
options described in this Notice, EPA solicits comment on

whet her additional PAL adjustnent considerations are

appropri ate.

Acting Assistant Adm ni strator Dat e
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