
~ ~~~~~~~~~ 

9 
. ,sy.pQ"* . . 

.;. n -I 
UNITED ST.ATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

. .  

JAN _.E; l9B 

OFFICE O F  
. I S O L ( 0 W A S T E  4::: E : . I E P . r C  'FSPONSE 

. ,flE24ORAIVDUM 
~ ', , .  

I 

SUBJECT: 	 Issuance of Interim Rule: lVDisclosureof Confidential 
Data to Authorized Representatives of the United State,s
and Potent,iallyResponsible Parties." 58 'Fed.Res. 458-
465 ,  January 5 ,  1993 ( 4 0  CFR Parb2). 

FROM: 	 Francis J. 'Biros,Chief f6 . , , 

Cost Recovery Branch,'OWPE 
. .  

.TO: CERCLA 'BranchChiefs,.Regions I -' X 
. ,  

On January,5, ' 1 9 9 3 ,  EPA issued an Interim Rule in the 
Federal Register addressing the disclosure of confidential data 
to authorized representatives of the United States and to 
potentially responsible parties (PRP) in the Superfund program.. ' 

' .  A copy of the Interim Rule is,attached for your information. 
1 '  . 

The Interim Rule'modifies certain portions of 40 .  CFR Part.2-
Public Information, governing -0nfidential business infomation... I 

', The Kule,updatesstatutory.referencesto CERCLA anii corrects' . 
certain citations to.CERCLA and the Clean Air Act. ,Inaddition, 

. ,andmost importantly, the Rule authorizes disclosure of ; , .  
. .  confidentia1.data.submittedby'contractors, pursuant to.CERCLA , , -

. .  ' 

.. : .. .  S.l04;,: to,authorized-kegresentatives;OS :the United States~ 

T .

(including EPA contvactors 8nd.subcontractors)and'toPRPs in 
CERCLA § l a 7  actions for cost recovery under certain conditions. 
The Rule also authorizes .disclosureof confidential data to ., 

' cont.ractorsof other federal agencies. 

The Rule is.effective ikkkdiately. OWPE, Office Of 
Enforcement-Superfund, and Office of General Counsel are 
cooperating in the preparation of implementation guidance
concerning the Rule. The current schedule for issuing this ' 
guidance is late February, 1993.  

Attachment . .  

I 

.cc: Cost -RecoveryProgram 'Contacts,Regions I - X 
Cost Recovery ORC Contacts, Regions I - X . .  

'CostRecovery Contacts, Finance Office, Regions.I - X' 
Ika Joiner, SRO 
Bill Cooke, FMD ' . < . 

, . John Fogarty, OE . .  

' , Don Sadowsky,'OGC 
. ,  

. ,  

, . .  ' , @ Pricted on RecyL,,eci Papei 
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Part VI. 
. .  

Environmental 
' Protection Agency 

40 CFR Part 2 

Cisclosure of Confidential Data; Interim 
Rule 
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ENVIRONMENTALPROTECTION F3 51654)aruJe establishing haven d i ren  contractual relationship 
, .AGENCY procedures for the treatment, of with EPA. Ihr'Agency SO chose to liniit 

mnfidential business information (CBI) its authority when it  first proposed and '  
4b CFR Part 2 submitted pursuant to s ction 104 of the pmmulgaled regulations,govwrning 

Comprehensive Environmt:ntal disclosure of CBI to contractors. See40  
[FRL-4552-t] k p o n s e .  Compensation. and Liahiliry FR 21990. 40 CFR 2.301(h)[Z::i). At tna' 

(CERCLA).42 U.S.C. 9604. This rule time it was not cdntemplated that there' Disclosure of Confidential Data lo 	 ~ c t  
was codified as 40  CFR 2.310. w o d d  be owasion to disclose CBI toAuthorized Representatives 01 the ,


United Slates and !-?oten!1811y- A. Information fallecte' P U I S L I ~ ~ I 
to 
. Responsible Partie Sections 115 and 211 nl ' l e  Qean Air 

AGENCY: Environmental Pmtw:tiori Act 

Agency. ' EPA's special rulmgOt't?ming CBI 

ACWN: interim wi:h for 
comm&~ts. 

SUMMARY:The En\-ironmental Prblection 
Agency (EPA) is issuing interim 
w. l a t ions  modih-ing certain ofEP.4'~ 
=ggulations at 40 CFR part 2. subpart B 

, '  governing confidential business 
information. This nJi updates s t a t u t o ~  
references to the Comprehensive
Environmental Response. 
Compensation. and Liability Act ' 
1CERQ.A) pursuant to changes ma& by
the Superfund Amendments and 
Renuthorization AEtof 1986.corrects 
ermneous citations to W C L A  end the 
Clean Air Act (C4.V in these 
regulations. authmiz+ didosum of 
mnfidential data submitted by
mntiactom..pursuant to CERCLA 
section 1W. to authorized 
representatives of h e  United Statesand 
to poteutia(1y responsible parties IF'RPs) 

.in,adionsunder aEuA sktmn 107 
lor mxxpry of EPA's "poape&s. 
and authorizes disclosure oJ 
confidential data lo contreams of,ocher 
Federal agencies. .' 

DATES: This d e  3effective January 5. 
1993. Coniments wilIbe b p t e d  until 
skrch8.1983. . ' ' :  

,rbonEssEs.S&d or deliver written , . 
comments to Donald A..Sadowsky.
Contracts. Information General Law 
Division (LE132K).gfiice of General 
Counsel. Environmental Pmtection 
Agency. 401 M Street. SW..Washington.
M: 24060. 
FOR NRTWER WFOPSATIOW COHTACT: 
Donald A. Sadowsky. Offioe of &nerol 
Counsel. Telephone 2021260-5469. 
SupPLolFNTlRY WMRAUTloK 

On May 20. 1 9 i 5 .  EPA published in 
the Federal Register (40FR 21987) a 
proposed rule concrrning procedures
for the trwtment of uinfidentiol 
business information ICBI) submitted 
under va5ous environmental statutzs. 
i n c h l i n g  the Clean Air A d  (CAA). i 2  
U S C. 7.301 el seq This mk was made 
final on Septembrr I. 1976 M I  FR 
36302).codified as i 0  CFR 35112. 
siibpan 8. 

00 Decunher 18.1385. P A  
p:ih!ished in !he Federal Register (50 

submitted pursuant 10 the clean A i r m  
am codified at 40 CFR 2.301. Paragraph 
lB)16) of42.301 pmvides that 5 2301  
does not apply lo information obtained 
under section IWi)or 211(b) of 
Uean Air Act. 42 U.S.C. 74139 or 
i%S(b).Both StatutOV ref-
inaPPmPriate. and P a n P P b  @)I6)
therefore be eliminated. for the .. . 
following reasons. 

First. section 115fj)is n o  longera parl 
of the Clean Air Act. Secnnd. WA's  
intent with respea IO section 211 was 
to effectuatethe section's limitation on 
(3BI claims for m u l s  of health and 
safety tests on fuelsand additives 
performed pursuant to Seclion 
211(b)(2)(A). tfouaver. 40 CFR 
2.30(b)(6)as cuneotly written m p r c
i n fomt ioombmi t t ed  undereny pan of 
m i o n  211(b) from 02.301 COverOge. 

wntractors of other Federal agencies.
(Specid provision was later made in 40

2,306(j)ll) for disclosurelo . 
wntnctors  of other agencies of CBI 
submitted pursuant lo the Toxic 
Suhst&a?s &ntrnl ~ c t . )  ,

However. the Agency may find i t  in 
the interests of the Government to enter . ' 

inlo arrangements with another Federal 
agency where a contractor of that agency
performs work lo  support the mission of, 
EPA. Having d e a r  authority to allow 
such access. F A  is hereby amending its 
reculations accordinelv." -, 

C Information Obtained From 
Superfund Con t radon  . 
1. Applicability oj 40 CFR 2.'310 

In the preamble to the rule 
promulgating 40 CFR 2.310. the Akency
stated that 5 2310was intended to be 
eopplicahle to information obtained 
under any provision of seaion 104 of 
m Q A ) . " 5 0  FR 51656. However. tha 
&le as written did not apply to all 
lnformation submitted undor section 
10.1. The rule applied "only to 
information,pmvided to or obtained by 
EPA under section 104 of (CERQA). 42 
U.SC 9604. by or fmm any person who 
stores. treats. or disposes of hazardous .' 
wastes; or where necess+ to asoertain 
h a s  not available.at the facility where 

, suCp hazardous substances are located. 
by or from any person who generates. 
transports. or o thewise  hand& or has 
bendled h e d o u s  Substanrxs." 4 0  CFR 
2310(b):

Sectinn 2.310 as written does not 
mver  contraaor Information submitted 
pursuant lo section ;;A. Section , . .. 
104(a)(l) authorizes EPA. infer olio,'^ ,' . 
respond to hazardous conditions at 
Superfund sites. In rticular. the 

-Government "is a u t & i z e d  to act; 
consistent with the national 
contingency plan. to remove or armhge
for the removal of. and provide for 
remedial action relatins to" hazardous 
substances at a site. CERCLA section 
IM(o)(l). 42 U.S.C. 9603(a)lI). The 

EPA is hereby c o r n i n  the regulation
by eliminating paragmpa (b)(6) and 
modifying 52JOlfel (Su' stantie 
criteria for Use In Confioentlelity
Determinations) to make clear that 
d o n  211(bN2M) informati00 isDO( 

d t l e d  toomfidential treatment. 
B. D i r l o s u n  lo &tracts ofother 
F c d m l  Agencies 

Undersactioar lli.208and 307bld 
theClaan Air Ai l  (42 U.S.C 7414. 75-12. 
end 7607). &ions 308 and 5091a) of 
the Clean \Veter Act (33U.S.C 1318. 
and 1369(a)).1445(d)of :.!e Safe 
Drinking Water A a  (42 U S . C  300+).
sections 3Wl(b)(3]lB). 3007b). and 
goos(b) of the Solid Waste Disposal Aa 
1-32 U.S.C 6921(b)(3)(B), 6!Xi'Ib).aod 
6995&)). and section 104(e)(7)oftha 
Camprehensive Environmental 
Response. Compensation. and liability 
Act. 42 U.S.C96Oi(e)l7). EPA may
disclose CDI to authorized 
representatives of the United States. 
Similarly. under Stwion 10(e) ofthe 
Federal Insecticide. Funl.'rid<. and 
Rodenticide Act 17 U S.C. 136ide)) aad 
section 14(0)(2) of the Toxic Substatkx 
Control Act (15 U S.C 26131aMZJ) EPA 
may disclose CBI to contractom with the 
United S t ~ t e s .  

Although Congrrss did not require
that contractors which we o u h o r i d  
n!prescntolires of the United Stares 

:language in w i o n  104(a)(I) ("remove 
' or  arrange for the removal"; "pmvide for 

remedial action") W N C S  as authority for 
. Ihe Agency l o  enter into mntraLls for 

removal and remediation. 
"Removal" is defined in CERcL4 

sea ion  101123) to include not dnly "the 
~ C M U ~or removal of Eleased 
hazardous substances" but also "such 

. 
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X i s  rule is by i;r nature  ;etroactiw. 

rn that it authorizes disc!oxre of 
iofurmarion already ohtnirted hy EPh 
T h e  rrtrxctivicy i s  i 
al;thurity granted hy 
disclose infnorrnntion to ouihorizcd 
repiesentitives arid parwant to a 
proceeding. hlnruoi.rr.~tlie.puhlir
ia1e:est in eificiact operation of  tG: 
Z?gencyweighs in i a w r  of such a reiult. 
while therrstrictiunson iu:ther.use and 
diiclosuie of the infarmation c!iicus.;ed 
above eosure thnt !?,era is no adverse 

rrons i , ho  have suhnir!+d 
I ;nfumln:io:l tu .KP.i. 

0.Disclosure 10 Pot~ntiallyResponsible
Parties . . 

I 

CERCL.4 givas'the L'niti?d Stiites 
a:thoriry to respord diwctly to reieases 
or threats uf releases of hxmrdous 
s.:iiztsncec into ihe e : ! v i f m x w ~ t  or 
rc!exes or t h r ~ a ~ soi &GISUS inlo t ke  
e:iriionc~e:~t ,: t t si.1 orof an? pol'<
contaminant whicn mny prtrsent an 
imminent and sulibtnntial danger to h e  
pGbl iChmkh  or welfare. CEKCW also 
axhorizes EP.+ to':rcowr response 
x t i o ~ ,coiis from those rcspcnsihk Isr 
i-!&tses or.threats o?reiua 
hazardous su5stanct.s. Voluntary
se:t:exnt.:!t of  cost :ecovery C ~ S B Sw.i!h. 
respon.?ihli: partins m d e r  CERCL.4 
enhie. :he.?!nited Staim to recoi-er the 
cos% of rwponse nc!ions rvithc!:f 

. .,
reiense some of ils c o ~ ~ t r ~ c l o rdocuments 
to responsible parties IO encourage and 
expedite settlements. As discussed 
above, these dwurnen!s may contain 
iniormation fhnt the contractors claim is 
entitled to,confidential trmtment. 

Currently. before �PA releases lo . . 
responsib1,apartips informatioti rha: may 
he e:iti:led to confidential treatment. 
�PA sccks to obtain tha conreit  of the 
s c h i t t e r  of t i i t .  information pursliant to 
;I) CFR Z.?OS(O. EPA's eipsrience i s  
!hac it is extreme!y tirne-ionsun>in:: and 
occasionally impossible to ohtjiri the 
consent from i ts  contractors to release 
their CDI !a responsihk parties in pre
litixatian negotiations or under a 
proteclive order in litigalion..lt has 
laken a i  long as 1R nonlhs at one S i t e  
for EPA to ob!ain the conscnt o f d l  of 
its contractors t0 disclose information 
under a pro:ect:ve.order and over a year 
a t  several other sites..Tie prinxn. 
reason-for this dalaj. results ironi each ! 

. .  
disclo.suri. and give t ' - .  submitte;a:i 
opportunity to cornhent oa'th6 . : '. 
d:d o s u r e .  Moreuver. because. 
Superfund contractor information is' 
sithmitted pursuant fo CERCLA Str.tiwr,. 

contractoi's desire to paflilipatq in 
yre2arind rhe scope of  the pr~tec i ive  , ,, 

104. persons outside the  Fedeml , 
orde;. With 35 or more contractors a1 a ! 

Gowmment who impmperiv d:'scIose ' si&.negotiating confidentiality 
' ' 

the information are subjctt to criminal agreements. stipulations. and prctec!ise 
pro:ecut ion urider'Ssction 104eI(71~!3J. orders has become a mnior impedirner.t 
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’ 
in,obtsiningexpedi;ious cost‘recov&y 
settlements. 

This regulation amends 40 CFR 2310 
to provide for l imi’kd releases of C61to 
responsible pahes under a cpntractual 
agreement in pre-litigation negotiations 
a n d  under a stipulation and protuctive 
order during litigation. Genenlly. EPA 
would make a limited relw’se to 
resp.poosihleparti= ..all CBI 
infoiinhtion maint-,,ied by EPA 
pursuaut to 40 CFR 300.160 of the 
national contingency plan. This limited 
disclosure would be made wikhout the 
prior consent of the contractors and 
applies to documents submitted to EPA 
scnce the inception of the Superhnd 
prtif,rain i!: 19?0.. 

T e bass for this regulation is found 
in Section 104 of CERCLA!and 
pmm.ul@on of the regulation w i l l  
assist EPA in implementing w n i o n s  
107 and 122 of the Act. Seaion 107 
authorize+ the recovery of fedenl m t s  
expended on sitedeanups financad by 
the Superfund. I f  the Ageny  elects to 
pursue thesewsts througb litigation. 
EPA [through the Department of J u s t i ~ )  
brings lawsuits against rqmns ib le  
parties in order to m v e r  custs it bas 
expended in deaning u p a  site. In such 
lawsuits. responsible parties frequently 
make discovery requests for information 
ivhich may be entitled to confidential 
treatment. EPA may ultimately be 
required be Cwrt order to release cust 
documenjs wntair  i-ng such information 
in responSatothese discowry requests.
CBI. although Ild p 

* W e d  R d e s  ofCivi l  Roaedure. is 
routinely granted proredion from 
unlimiteddisdosure thmughthe use of 
d p r o l e d r e  order. Aomrdingly EPA 
w i l l  ; ee~be entry of,a stipulatkn and 
protective order More  releasing CiiI to 
defendants (See Appendix B for a 
Model Stipulstion and Protective 
Order). -. 

F A  requiresthe discretion to make a 
limited release of C:BI to responsihk 
parties in preJitigalkm nqot ia t ions in 
order t o ’ m v e r  the msts of site . I 

cleanups more efficiently and 
expeditiously. Such a release clearly. .. 
furthers h e  goal. envisioned by 
Congress insection 107. ofa Superfund 
replenished through s u ~ f u lcmt , 

recoveries. 
Section 122 enmurags the Agency to 

facilitate settkments where posiihie.
EF’A beliewes thal ths limitcd r e k s e  of 
cost information. including information 
potentially e+tled to confidential 
tmatmenl. would greatly k i l i t a t e  ,, 

setthneots in cost m v e r y  0.w.The 
regulation clarifies EPA’s authoritv !o 
release CBI during pre-litigation 
negotiations tlndrr a mntractual 
agmment. and during litigation through 

a stipulation and protective order. In 
doing so, the Agency wil l  -1’ ,nue to 
afford protection to its contnciors’ 
information while at t ! ~s q x  time 
facilitating settlements 3nd rnin:miziny 
litigation. 

G n S r e s  recugnizrd in &ion 1W’ 
that some zade m t information m+&t 
need to he released “when rdevant in 
any proceeding under :is chapter.” 42 
U.S.C 56M(e)(7)[A). CL! :emswas 
wil l ing to allow for the releas of track 
secret adconf ident ia l  business 
information where the r e l e c ~ ~would 
advance the purposes of the statute: 
Neither the statute nor the legisla!ive 
history of CERCLA define “p“reedipg.” 
A definition of “proceeding“ can be 
found in the &dministrative Pmcedure 
Act (APA). 5.U.S.C551. 

The APA. 5U.S.C. 55IllZ).  defines 
“agency pmceeding” as ”JZ apncy 
process a i  defined by pa rapphs  (5) 
Irulemakingl. (7)Iaddjudirationl. and !9) 
llicensingl of this m i o n . ”  Pa-ph 
(71de f ine  “adjudication” asan “agency 
process for the formulation of an order.” 
“Order” is defined in pamgmph (6)as 
“the whole or a part of a.fina1 
disposition; whether afiirinatiw. 
negative. injunctive, or.dedaracory in 
form. of an agency in a mat lwdher  than 
rule making but including I;censing.‘In 
order words. an -cy p- which 
results in a final a g e k y  disposition may
be considered adjudica:ion. and.rhus a 
pmceding. under the .‘PA. ’ . 

Settlements under CERCLI section 
107 or 122 fall into this d e f ~ t i o nof 
adjudication. The Agency negotiatesa 
settlement wi th  a PRP.and. after no* 
and comment, files the w e n t  in 
district court asa consent e 
CERCLA section 122. EPA thus read& 
a disposition as to theappropriate 
liability of the F’RP. and finalim it 
through,noticeand comment a n d  
through entry as a comxnt d-. 
enlowable by theam t against all 
parties. 

The replat ion puhIishe&oday 
amends the definition of “pmaeedi-; 
in 40 CFR 2310(a) to authorize EPA to 
release potential CBI to appropriate 
persons that EPA has determioed to be 
PRPs at a particular site. Thii would nnt
be a public releasl of infomu!im. The 
regulation allows a l imited release of 
confidential business information t o a  
discrete group wi th  a r-ied to review the 
information i f  EPA bl8eves the release 
would encourageand expedite 
settlement. This limiled d id- re 
would no: subject this infmt ion to , . 
release under the Freedom of 
Information Act LFOIA). 5 U.S.C 552. 
EPA would wnt inue to deny all FOLI 
requests for i n f o m t i o n  in m 

doc;:il,mts :hat ETA determines to be 
CB1 ,nunuan: to exemption 4 of FOIA. 
F A  te l iwes that theuse of . . 

~omaczunlrgreements-and protective 
orders would maintain the confidential 
narcre qithe information and 
adequately p r o l e d  i t  kom improper 
relzw ar.d misuse. Courts m!!:ioely 
a f ! d  this tyw’ofprotection in o t h r y ’  
ccz:rx:sbnd find it to be suficien!ly 
p m e i v e .  in  addition. as noted ahove. 
hrrause S u F f u n d  contractor 
infwmation is submitted pursumt to 
CEXCLA m i o n  104. pekons outsidlt 
the Fedek! Government who 
irn;.nperly discloss the information aw 
s u 5 d  to c?minal prosecution under 
snylon 10;ic)!7HB). [Federal employws 
are s::~;ilariy subject to the Trade Secrets 
A d .  18 U.S.C.1905.)Absect the 
ap?!iohili? of a privilege or other 

cmsidemtion lo the 
e.EPA believes thct a limited 
r . ~ t = s s a r yin order to fulfi l l  its 

y :o expeditinus!y m v e r  
the iss:s ofsite c lz~nup.Seo section E.. 
ahc.r.e. f,,r 2 discussion ofrerroac1ini:y. 

The wJ!J!ion does not add& the 
re1a.w of izfonnation subject to the . .Pri.;acy Act of 1974.5 U.S.C. 55Zla). 
EP.I w+ul;!ions at 40 CFR part I6 
govern mformation that is subjed to the 
Privacv .%e2nd Part 16 would not be.~ 
affecleh b v  the proposal. 

Appendices l o the  preamble of today’s 
r&&t :oni model documents. for 
i l ls t rat ive pu’po5es. that prnvide for 
the limited disclosure of certain 
business inbrmation that may be 

’ entitled to wnfidential treatment. They’ 
detail the proteaions EPA contemplates 
providingto contractors’ CBI. 

If a rzse ha- no! been filed in federal 
drmid court. the “Agreement Regarding 
Confidentiaiity of Information” would 
apply [Appendix.A)..This document 
would also be appropriate for u.se in 
nqotiatiorA leading to administrative 
se~:lemenfswi th  responsible parties. I! 
m aim has been filed in fedenl 
Disrict Cocrt. the government waul$ 
.see+. entry by the wurt of the 
“Stipu!atim,and Prntective Order” 
(Appendix E). In this document 
,deien&nts would stipulate that the, 
dm.imen;s released to them may’ 
con:ain i n h a t i o n  entitled to 
con5dentiil treatment and agree to 
,s,p+Fied F ~ U W Sto maictaiii 
,:orS&ntia!i!y

.411 docc2i::s released under the 
fgirrment or order r o u l d  be used only 
tn prepamrim>for either 5uttIenwnt 
ntiotiatiocs or trial.,AII persons to 
whom the infoornmtion‘is suhseqJently 
dh:!osrd ~ o t i ! dhave to a g m  to be 
h w n d  hy t h  terms ofthe agreernanl or 
order by s i F i n g  the “Confidentia:ify 
,%mmenx.’annexed to the  ahove 

I 



2. In sectinn,2.21Ifd).remove 
"amtractor or subcontmctor with EPA" 
axd substitute+"contractoror 
sukontrirctor with !he United,Stares 
ck?:rrnrnen1-. 
3.In §2.21f(d)rrvise"2.310(i)" to 

resd " 2 . 3 l O f h ~ .  
4. Section Z.Wl@l[fiJis remove& ' 
5 %ion 2.301 is amended by 

re>?siag[he first sentenceof paragraph. 
(el:od by misingparagraphs (h)(ZHi).
1h:(ZHiiMA) and fhHZl1iiKCJto read as 
f o l k  

5230t ~ p e c i a t r ~ s  a i ngov~m(ng 
iaa;lation oblakedunder the Clean Air k!.. . . . .  

522M [Amended) 

' '1 4  *, * ': Section 2.208 applied to 
'i n f c m t i o n  to which this section 

a p p b s e x c e p t  that information which 
is emission da+ a h d a r d  or  
liiniocion. or iscolleaed -1 to 
secihn 211(b)[2)(A}of theAd.is.nol 
eligible for confidential. treat. * . .. ' .  * 

[nl - * . 

[?Xi )  A person under Eontract or 


subcontract to Ihe United States 

govzrnment to perform u*orkin support

of EPA m cnnneclion with the Act or 

regulations which implement the Act 

may be considered an authorized 

representative d the United States for 

p u m  ofthis paragraph (h).,Subject 

to the limitations in this paragraph , ' 


(hj(2). information to which'this section 

applies may be disclosed: 


i.\) To a contractor or subcontractor 

' wi:h EPA:if the EPA program office 


maaasing the wntract fimt determinw 

in  writing that such disclosure is 

necessary in order that the contractor or . 

s u ' m r a d o r  may carry out the work 

required by !he contract or sribcnntnct; 

0: 

(3;To a contractor or subcontractor 

with an agency other than E P h .  if tho 
E?.\. program oflice.whichprovides the 

. .  
I .  

: . 



-- 

,~- 

462 Federal Re+:er I VoI. SX. Si). 2 I Tuesday, jatluary 5, !3!l3 I Xdes and  Re~ulztions 
-~ 

G n e r i l  Counsel. that such disclosure is 
nerassary in order that the contracttr o r  
subcontrdctor may carry cut !he w : k  
re uirGd by the contract or s-bmntrait. 

?ii) * * * 
1.3)That the contractor cr 

~ubcontrac:or --dthe cirn!rx::u~'s oi 
5ubcont;actor' employers +,I1 u' :.'':? 
infcrmation only for the puzpose of 
carrying out the work required by the 
contract or subcontract. shall refrain 
horn disclosing the information to 
anyone other than EPA wi!hout the 
prior w:i!:en approval'ofeach affec:ed 
business or of an EF'A legal oIiicr and 
shall nturn to EPA all copies ofthe 
inlormation land any abstracts or 
extracts therefrom) upon rt.quest by the 
EP.4 program office. whenever the 
information is no longer required by :!E 
contract3: or subcontractor for the 
performance o f t h e  work required uxdgr 
the contract or subcontract. or upon 
completion of the  contract o r .  
subconiract (where the information ,<as 
provided to the contractor or 
subcontractor an agency.other than 
EP.4. th.e contractor may disclose or 
return the information to that agency); '. 
(E)* * * 
IC) That the conlractor or 

subcontractor acknowledge;. and agrees,
that the contract or subcontract 
provisions coni:erning the use andof business are 
included for the benefit of,and %ha!!be 
enforceableby, the United . 

government and any affected business , , , 

having an interest in information 
~ 	 concerning it suoplied to the contractor' 
or subcontracto~bythe,UnitedStates 
government under the contract or 
subcontract.. . . . .  

' 
' 6. Section 2.306 i s  amended by

redising the secovd sentence of . .
paragraph 1j)Il): and by adding 

- paragraphs (j)Il)(i)and (ii) to read as 
follows: . .  

. .  . .  

~S Z special rules governing certain 
inlornation obtained under the Toxic 
Substances Conbol A c t. . . ., , . .  

I]),** (11 * * * Subject to the* 
limitations in this paragraph lj).
information to which this section . ' 

ap  lies may ba &dosed: 
To'a contra Aor'or sukontracror 

with EPh. if the EPA program office 
managing the contract first determines 
in writing that such disclosure is 
necessary for the satisfxxory
performance by the contractor or . , 
subcontractor ofthe contract or 
subcon!r;ict; or . 

.. 
' ,c.

.rtforrra:ion IC :hat agenc:. .co11trxt:r. 1.1) To a con t ra  nr  surx:or.t:at:tor 
or subcuntractor fint de!e:n:nes 13'  v.,:ti an agency uth8:r :han L?A. i f  the 
:mtir.e. in consultation w:th:tre . ' F!.I projiram officeuhi -h  F:oLides tSe 

information to t i a t  igency. con:ractcr. 
or sukontractor first determines in. 

.Icing.in consultation with the' .' 
General Counsel, that such dlsclo5ure'is 
necksary for the satisfactory
performance by t l i i  cuJtractor or 
5~~ ntractor of t! contract ';r 
i .xon!iaCt.. .. . . . .  

\ 

7. Section 2.310isamended by 
re.;ising the section headin& by revising 
paragraphs la)lll. lal l6). lb). 1p)ll). lg)131. 
lgll4). (h)l l ) .and Ih)t4): and by adding
paragraphs (gI(5)and IgllSl. :3 re.$ as 
follows: 

$2.310 Special rules governing certain 
information obluinsd under the 

Envirmmen(al Response, 
Compensation, and Liability Act of1980, as 
amended. 

ia) * * * 

(1) rrreansthe Com'prehensive 


Environmental Response. 

Compensation. and Liability Act of 

1 g 8 ~ ,as amended, including

amendments made by the Superfund 

Amendments and Reauthorization Act 

of  19R6.42 U.S.C. 9601, et seq.
. . . . . 


16)Proceedj'ng means any rulemaking 
Or adjudication 5Aunder the Act or under regulations
which implement t"e Act (including the 
issuance of adminidative orders under 

lo6Of the and recovery
pre-litigation settlement negotiations
under senions 107 or 122 ofthe Act).~y rrcovery ,itigalipn under 

lo' Of lhe Act' Or any " 
administrative determination made 
under section 104 of the Act. but not 
including determications under this 
subpart.

lb) Applicability.This section applies
only to informatio: provided to or  
obtnined bv EPA ur.der section 104 of 
the Act. 4iU.S.C. 9'604. by or from any 
person who stores. treats. or disposes of 
hazardous wastes: or where necessary to 
aswrtain facts not available at the 
facility where such hazardous 
substances are located, by or from any 
person who generates. trairsports, or 
o t h e y i s e  handles or has handled 
hazardous substances. or by or from any 
person who performs or supports
removal or remedi-l actions pursuant !o 
section .&(a) of 11.; AL?. Info:mation 
will be considered to have been 
provided or obtained under section 10.) 
of the Act i f  it was provided in response 
to a request from EPA.or a 
repesenta:ive of EPA made for any of 
the purposes stated in section 1M.i f  it 
w a s  provided pursuant to the terms of 

a i:cn:Tact. grant or other agreemint to 
perforin work pursuant to seaion I Q ~ ,  ,
or i f  its submission could ha*:e been' 
requirrd under section 104.rrgardlecs 
u f  whether section 104 was cited a s  
authori!y fur  any request for the 
inforrnalion.or whether the i:Jforn;it:o:; 
was provided direc:!? to EPAor throdch 
some third person. C. . . . . .  

($(I) Under section lO.?!e;!7![A) o i  
the .4ct I 4 2  U.S.C. 96@%(e)li)lA))any
information to which this sec!ion 
applies may be disclosed by EP.9 
bmsuse of the  relevance of the ' 
information in a proceeding under the 
Act. notwithstanding the f a n  that !he 
information otherwise nigh: be entitled 
to confidential treatment under this 
subpart. Disclosure of information to 
which'this section applies beause  of its 
relevance in  a proceeding she!l be made 
un!:i i i i  accordance with this ?araSr$?h 

. .-is): . . .  . . 
13) In connettion with any proceeding . . 

involving a'decision hy a presiding
officer after an evidentiary or 
adjudicatory hearing, except with 
respect to litigation conducted by a 
Federal court. information to which this 
section applies which may t~ entitled to 
confidential treatment may be mide  
available to the publk. or to one or more 
.parties of record to the procecding, 
upon EPA'S inithtive, under this 
paragraph lg)l3). An EPA office 
proposing disclosure of information 
under this paragraph (g)(3)shall so 
notify the presiding officer in writing.
Upon receipt of such s,notification. the 
presiding officer shall notify each 
affected business that disclosureunder 
!his paragraph Ig)(3) bas been proposed. 
and shall afford each such business a 
period for comment found by the 
presiding officer to be reasonable under 
the circumstances. Information may be 
disclosed under this paragraph [g)(3),
only if. after consideration of any timely 
comments submitted by the business, 
the �PA office determines in writing
that. for reasons dilectly associated with 
the conduct of the proceeding. the 
contemplated disclosure would serve 
the public interest. and the presiding
officerdetermines io writing that the 
information is relevant to a matter in 
controversy in the proceeding. The 
presiding officer may condition 
discIosur0 of the information :o a party
of record on the rnakigg of such 
protective arrangements and 
commitments as he finds to be 
warranted. Disclosure to one or more 
parries of record. under protective 
arrangements or commitments, shall 
not, of itself. affect the eligibility of 

I 
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informaliw formfiduntial  treatment 
uedtrr cheolher prawisions ol  this 

'subpsnApT a M basinsssshall be 
given at lead i days notice by the 
presiding officer priortomaking the 
ittrorma(i0n ani feb le~tothe public o r to  
~ r i eor more of rfre prties of record to 
the proceebmg. 
(1)h c w n e c t i o a  h h a n y  proc$-editig

8i:oluingadedsion ;apresiding 
o ~ ~ e r a R e c a n w i d e r : ~ 5 a r y o ~
adjudicatory hesing. except with' 
respect totitigation conduc@d by a 
Fedtlal mwt. hformatian tuwhich this 
suction applies which may beentittid to 
confdeotial treatment may be made 
ovnilahlelomeor rnoreparliesof 
r*;..cord bLhepmeeding, upon r tpurst"  
.ofa party. andrr thisparapph1lg1(41.
h party of d s e e L i n g  d i ~ r w u r e o f  
ir tfornstim shalt direct his request to 
the prrsiding officer. l lpon recpipr of 
such a -&. *hepresiding oEcer 
>!all nor i fyead  affected business that 
discImure u d xthisparagraph @I41 
h a s b e w e a n d  shall.dford
c a c h d l u d o e s s e p e r i o d f o r  
r :om'ml  fwndby the presiding officer 
to be ; e a s o o a b K d e r  the ' 

circumstamxs b f m a t i o r r m a y  be 
d i@aedfwspTyof reco rd  undk this 
paragraph m41mIy i� after 
considerahon ofaay timely comments 
submitted by the business. thpresiding
officerdeteonines ia writirrght:. 

[ i )  The party oE record has 
satisfactbrily shorvn dia: witkrespect to 
asignifitantmstterwhkbism ' 
contnnen).in&e proceeding, t h e  
par ty i  abiMy krpartidpateeffectively 
In thepmaeedingwiEbesfg~ificantly 
impaired unlessfhe infomaIien i s .  . 

' - d i & & b w & (  .:. 

,(iij Any hanrrloanaffectedbusiness 
that dreutlt fmtu thedisclosure i s  
likely @be M g h e d  bythe benefit to 
the prolBedmg aud the public interest 
that  rouldresult hon thedisclosure. 
The presidingofficer k a y  condition 
disclosure of the information loa parLy 
of d m t b e m a l c i n g  o�sudl  

I p r d u e , a r m n g e m e n t s  a n d  
comrmtnrents arha6nds tabe  
warranted. Dialomre roo n e  or more 
p a F t i e s o f d . u n d R  pmteCtiVa 
nrrangrmts or commitments. shall 
not. of itself, aff& the eligibility of '  
information fix confidentiar treatment 
under heolhes provisions of this, 
stibpart AnyaifectedbusinessshalLbt!
Sicen at lea^, 5 days notice by the  
pmiding o(fia?spriarto ling the  
i n f o m i o a  availableto one.or more of 
the parties of record to thepmceedmg. 

(51 I l l  CcmIlWzn'mwith cost recovery 
e!-li!igation wttttement negotiations 
!,:: d o n s  107or 122 of the Act (42 

I .  
.C- 9607.9622). any information to 

I 

rvl:ich t h i s  section applies Ibal may he 
entitled to confidential Imtrnent nay
b~madeavailable to potentially
responsible partir i pursuant loa 
contractual agrekent to protect the 
informalion. 

(6) !r. connection with m y  cost 
recove;l: proceeding undnsection 107 
of the  >.ct irivnlvinga decision by a 
presidingofficer after an ,  :ida:iliary or 
adjudicatorxhcaring. an: .qfoimilion to 
which this section applizi lhat may be 
entitled toconfidential L r h n e n t  may , 

he madeavailable lo one or moreparlies. 
of record to the proceeding. upon EPAT 
initiatit-e. under this pangraph.(gK61. 
Such dfkiosure must be made pursuant 
to a stipulation and p r o k t i v e  order 
signed by a11 parties to-whom disclosure 
i smadeandby hpns id ingof f i ce r .  

( h k ' - * * (l)Underseaion104(eU71
of the 3c t  (42 U.S.C. Wi(elC7)l.P A  
possesses authority to discloseto any 
authorized represemafive ofthe Untied 
States any informalion to which this 
section appIies. no twi tbandkg the fict 
that the information mighl olhenrise be 
entitled toconfidential meritunder 
this subpart  Soch authority map be 
exenised only in accordace with 

(hJ(2)or (hIC31of thissection.paragaph .~* . . .' ' f  

(h)(+)At the time any information is 
furnished to%w~tr&w.subcontractor. 
or state or locar government ondm this 
paragrapbh(liL the EPA o ' k e  furnishing 
the informatiqn to ffiecmdractor. 
subcontractor. or state or h a 1  
government agency shall notify @e 
con&acfor.subcontractor. or stateOI 
locaIgavemment w y ihitttke 
information may be en$itledtu 
confidential treatment and that any
knowing andwi,MuI disclosure of the 
information may subject theeontractor. 
subcontractor: of state or tocat 
eovernment aaencyand itsemployees to 

s e m n  orcommerdd cr ha=cinial 
informarion iobmiacdby a person to EPh 
and which maybsrnlidedmron&ientiat
treannentcn&r40 CFRpar::.'Thir 
informationhzsmx bcrndeermined by EPA 
under4OCFRpax-t 2. mbpanB rmr to be 
entitled to cnnfrdeotialDeatnent. 

3. Any infmm+ion ta be pmduced. by EF'A 
punuanr to this Apemenf  shall be stamped 
consjdcuouslywith thswod 
''CONFIDUUnACby EPA on ths top or each 
, p a g e o f e a c h ~ n r p r i o r t a p r o d u c t i o nto 
the  PRP.Thehansminal of iMimnation . .  
desiqated as'confidentialshall bedone by. 
letlei Irom E7A sMing Iha( the.infomalion 
designated as,wnfidentiap b subiecf to this 
Agreement. ~. 

. 4. InformatierrdePignakd as confrdcntial 
underthis-%sh* notkusedor 
diwlosedbylkePRPaanyotherpenon . 
subjecl bp& 7 Max for any p"p0se 
other than the prepimtim for negotiationof 
.a settlemenf. 

5.The PRPan&PRP'scounsotwfxoobbin 
infomatiom designated as confidential 
hemunder. and any subjecl lo this 
Agreement. shal tnm~doseorpermit 
disclo- of b i z  i d a m d o n  to any rtL:-,, 
person. inchdingwithout limitmion any 
officer.dimctor.err;pl-. agcn1.m 
representativedtfrePRP.the PRPs counsel. 
ormpnonparry. L-nepr in the following , 
circumstawes: 

a. mdosure may be made to employcer OF 
thePRl'm d l h e P R P r u m n s e i  whohaw 
respnsibiiit). for settlRncnt oegotialions
involvingthe Supadundsite. 
A n y  employe  to whom disclosure is made 
shall be adv i sd  of.and becone subject to. 
the provisions of this Agreement prior to 
such disclosure by s x e u i o g  the 
Confidentiality Apemen1  [Annex 21 
nnncxt:d herem E + G ~&not include 
perrons. firms or cnrparatmrs e q i p d b y  the 
I'nPor~.iePHP's-~anacontracfbREi.. 
.who shall bc subject lo lherequinments nf 
subparappb lbkof tbisp r a p h  

b. Diwlorure-bawc!emwnsultani.r. 
w i t n e s s .  ciplm.oremployees ore-



the pu'pole of preparation lor senlemPjt 
mgoliations for mst m v q  at 
the Sqerf imd site. All crpic~.
duplicats, exbach. ~ I Gshallbe sub+ ro 
terms of this Agreanent to tbe same e d n t  
and m e r  as original domnmu. 

8. Any unautbmimd d i s d a u n  of 
idormation desipated as ccntidential &r 
this Apemen1  shall no1 d r in a wa+r 
of any submitter's claim of mnlidenti&q. 

9. Within 60da)lafter termination d 
negotiations.or as determid  by EPA ac?, 
pemwho obtained ipioormation d e d p t e d  
asconfidential under this Agreement .&I1 
assemble and rerum such information 'D 
EPA. including aU copier. eerxts. 
summaries. or d-plioosofthe -
information or pmiionr t h d  Such mum 
shall be certilied in writing by h e  paavr 
who obtained the iuformathn fmm EX%. All 
s r n h  idonnation mvered by thir A g r ~ e z m ~ t
which constitutes the work produd of 
counselor the PRP shall be desho+d 
However. if before Ihe expinAon of tbc bi) 

days theUnited Stater has fiied i. F e k l  
court a cost rawvery i i t ioo fcr be  

Superfurd site. naming L: 
PKP as a party. tj,PRP may refain the 
information. Such retention &dl be 
gaverned by the provisions bf this A - e n l  
until cozy ofa,pmtediveordergovemisg the 
information. 

-Dated: 

ForthePRP 
is led:  

~~ ~ ~ ~ 

For ET.+ 

A ~ I-&IX ofcontrictor. 

.-ex Z-Buinsr Inlormation 
Confidmtidity Agreement 
The mdersigmd is nwpnrly warki;: 21 

which is located at 
I Dcing:ha past year the undesigned 5 s  

k e n  rnployed or other-wise enpged ~ia 
ccnsu!tant or conmctor by 'Se followiq 
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located 811 the fOllOu-i;.gpursuant 10 tSis P;oit.ttive Order. and shz!! D,:fmd:ant docs not d,icct within throe dais follnu,!.?g com;>~:!~y 
rtta!n the'infomation in a secure manner. ofreceipt a f s u h  noticp. the cuntr:~ctorswill address: 
Erupt  as p r i d e d  in Paragraph 5 aimve. no bc a d h d  to Acncx I .  The "ndersigaed hereby acknowledges that
othK perron shall be permitted access to the 11. Within 60days n!?er terminatiun ofthis heishe has the forcooing ~ ~ i ~and~ ] ~ 
infcrmalian. ment or otherwise. ProtL.tive ("protectiveOrder-) I'. 7. .*.cy,pemn who obtains access to by lhe Or 

designated as mnfidenli9l under a. A , , ~p,rscn who obtained information 
executed by the attorneysof record for the

-'inlL~..nalion 
this Pmtcclive Ordcrmay makecop;?, i:,sigmtcd as confidential hereunder shall. parties in the action prcientIy.pending ir. the  

U.S. District Court for the Districl ofi
j d u + a t e s .  emads.  summaries. or 

and return such information to  -. , eatitled Uni!edSturesv.descriptions of the information or any Plaintiff. including all copier. duplicates.j

! poeicn thereof only f, .the p u q m e  of extracts, OT, icrip,ionrufthr , 
(nurnel.underst?::ds the terms thereof. and 

.I pre?aration for l i t i ~ k . ~in in this matter. A1I ir.farmationor pnions Such agrces. upon th:eaf of pcnaltypf contempt. 10 
'1 o p e s .  dupikates. c,;racts. et=. shall be sha;i & cenjfimin wr;::z8 byihe person be bound by such terms. The undersigned

I suLxectIo Of this ProtectiveOrde: "ha the inf,,mation from E ~ A .AI! understands that disclosure of infmnatian 
to,:.:esameertcnt and manner as original 

such informa~ion by this p m t ~ t i v c  which has been designated as confidential hyi doc;;meots.
i 

~ i ~ 
be S e d  wilt! the Court in sealed and. competitive position. hcccrdingly. amocg 
,,r apprnpfiate sealed Containen on 
which shall be endorred the capion ofthis 

' b. The Clcrk of the.Cnun shall rilaintain 
under seal a11 papen fi!ed under seal until 

other rcsponsilrilities. the undersigned shall 
only share such infomarion with persons 

I 

i i x p i o ~ ~  

8. Any information dzsignatcd as Order which constitute$ the work product of, the submitter of :hat infofination may Cause ' 

cor5dential ""der ,his ~ ~ ~ order ~ ~ counsel. for :the Defendant shall be destroyed: &hstan!ial h a m  to the affected businns' 

aa indicationof the na:we of the the G u n  orders other.vire. q~ci f ica l lyauthorized to ieccire the 
cnz:ents of such sealed envelope or Dated: infarration pursuant to the Protective 3ider. 

i
! coc!ainer. lbe word ''C�IKFID�XTI.+L'. acd 

For: D~fccd,i?t(il 
shall ietain the informrtticn in a sectire 

it s!3:ecent s4bstantial:y in thc followins manner. and shall use scch information only
ior:: f6r rhc purposes authorized by the ?m:ectirc 

.'This env.elo@a.con:ainingi!ocxnimti Da!cd. Order. The undersigned understands that theI
i 
I 

wt:cb are E!& in this case by 
party") is not tobe o p e n 4  ~ " i r c ds:ates of A z e r i a  

pledge afconfidentiality under thisI ' 5 e  F Z D ~ U C ~ ~ ~  ' 

a:* the mctents are not IO be displayed or So Ordered !his -day of 
Agreement continues after the lawsuit is 

n;ealed except by order of the Court or 
' .199-.- ,. . over. Furthermore. the undersigned 

ccnjent ofI3e produciq pany." understands that a breach of the Protective1. I: addition. if such documents have b6-n Order may subject hirnlher to civil claims for; 
ze&d and 6ied with the Court. the subminer, United Stalcs District Couri,Judge damages and 10 criminal p?oreculion.under 
shzll be informedof this by the filing pari? DistriR of 42 U.S.C. 9604~ell7llBl. 
at !be time of filing 

9. .Any unauthorized discloskre of 
ir.fmmlion designated as confidential usder
this Protectiw Order shall not.r+t in a 
waiver of any submitter's claim of 
cqcfidentialiiy; ,. "1 

'lo.If Pk ln t i f f  desijcr !o add contnc1on;n 
thciist in A z x x  1. Flaintiffrrky file written 

:ice with theCourt and the Defendant of 
identities of such cmtractors. If the 

i 

I 
.. 

, .  

1 

I .I 
I 

A""& i -~ is t  ofentractors ' 
Dated: 

A ~ e x  OrderZ.tipdation and Prolective 
Signed:. 

Agreemen, IFK Doc. Y3-71 Filed 11-93: 8:45 ami 
BILLING CODE 65S&S&M 

The' undersigned currer:tly working at
I 

. .which is 101 jtcd at , 

During the part year the 
undersigned has been employed or otherwise 
enpaged as a consultant oi  contractor by the 

. ., . 
. .  

', 

. . .  

. .  

. 
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