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INTRODUCTION 

Defe3dants i n  E P A ' s  CERCLA eaforcement cases have begun
t o  look t o  t h e i r  insurance carriers f o r  both l e g a l  r eg resen ta t ion
and indemnif icat ion.  I t  is expected t h a t  t h e  number of 
c o l l a t e r a l  a c t i o n s  involv ing  t h e  insurance carriers of CERCLA 
defendants  w i l l  con t inue  t o  qrow, p a r t i c u l a r l y  i n  CERCLA cases  
involving m u l t i p l e  p a r t i e s .  -1 

The purpose of t h i s  guidance is t o  provide EPA Regional
o f f i c e s  w i t h  t h e  appropr i a t e  procedures t o  fol low in i s su ing
n o t i c e  l e t t e r s ,  developing r e f e r r a l s ,  and t r ack ing  CERCLA 
enforcement cases  t h a t  may include i n s u r e r s  as t h l r d  pa r ty
defendants.  A s e p a r a t e  reference notebook and memorandum 
o f  l a w  are being prepared by OECM and t h e  Department of Jus t i ce  
t o  supplement t h i s  guidance. The memorandum of l a w  w i l l  summarize 
t h e  recent  j u d i c i a l  dec i s ions  which have i n t e r p r e t e d  the  
a p p l i c a b i l i t y  and coverage of insurance p o l i c i e s  i n  hazardous 
waste cases .  

-1 / ~ l o , s ti zsurance ,  porfcics are"effective.ton.an o6nual bas i s ,
and parties.commonly changed .car r ie r6 .dur ing  t h e ~ d i s p o n a l

period:, o r  hd.:several: polFctes , .in:effect: at.-the: saute-the,: _. 
Therefore ,  l a r g e  CERCLA lawsui t s  could involve mul t ip l e  insurance 
c a r r i e r s  and mul t ip l e  pol icy  periods. 
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~. INSURANCE INFORMATION REQUESTS - IDENTIFICATION OF POTENTIAL 
BEFENDANTS 

EPA Regional o f f i c e s  a r e  respons ib le  f o r  preparing and 
i s s u i n g  CERCLA n o t i c e  l e t t e r s  t o  p o t e n t i a l l y  respons ib le  
p a r t i e s .  These n o t i c e  l e t te rs  gene ra l ly  include reques ts  f o r  
i n fo rma t ion  under. RCRA S3007(a) (3) a n d  CERCLA', SlOL(e) (4). A l l
in format ion  r eques t s  should inc lude  a r eques t  f o r  copies  of 
insurance  p o l i c i e s  i n  f o r c e  during ' the  PRP's a s s o c i a t i o n  wi th  
t h e  site..  The, r eques t s  should s . o l i c i t  information regarding
insu rance  p o l i c i e s  t h a t  are c u r r e n t l y  in e f f e c t  as well as 
t h o s e  e f f e c t i v e  du r ing  t h e  period of  a c t i v i t y  in quest ion.  -21 

3 

The informat ion  reques t  , responses  from p o t e n t i a l l y
. r e s p o n s i b l e  p a r t i e s  should be reviewed b y . t h e  Regional Counsel 's  
Of f i ce  t o  determine t h e  types of p o l i c i e s  carried by t h e  pa r ty
and t h e  e x t e n t  of coverage under each pol icy .  ' Insurance c a r r i e r s  
determined t o  hav'e exposure should be n o t i f i e d  a t  t h e  same t i n e  . . .  we n o t i f y  the' insured PRP. 

, 
. -

REFERRALS TO 'THE'.DEPARTMENT OF JUSTICE, , .  . .  
. .  
, 

, . 
. . .  ( 1 -

The Department' of J u s t i c e  at~cemptst o  a s c e r t a i n .t h e  
e x i s t e n c e  of  insurance coverage and,  where a p p r o p r i a t e , k o  
assert  l i t i g a t i o n  t h e o r i e s  which vould enable  t h e  Unifed S t a t e s  
t o  proceed a g a i n s t  insurance carriers i n  hazardous waste c a s e s ,  
o r  t o  i n v o l v e  them in se t t lement  nego t i a t ions .  ' The Department
of J u s t i c e  has requested that .EPA provide ' insurance  information 
as a r o u t i n e  p o r t i o n  of our~case. 'developmentr e p o r t  and r e t e r r a l  

, package.. .  . . . .  
,. . . A l l  r e f e r r a l s  of hazardous waste c a s e s . t o  t h e  Department of 

I J u s t i c e  should include.:a b r i e f  emnary  of .  t h e  insurance coverage 
. . 	 o f  p o t e n t i a l  defendants .  This information is - p a r t i c u l a r l y

important  f o r  act ion6 involving .bankrupt 0 r "pOten t i a l ly  in so lven t  
, Iparties.. . .  . 

. .  . . 
. . .  . . . ,  ~.-
.... .  

.. ..' ... :c ' See~~Mkmorandy! Roet'cetLerters".'.:"Ptoccdirrcs~far.:Ispufirg.

' 2/  

E m Gene A. Lucero. .,Director EPA Of f i ce  of Waste Programs
mforcement  , t o  D i r e c t o r s ,  Waste Uanagement Divis ions .Regions I ­
X ;  D i r e c t o r s ,  Emironmental  Serv ices  Divis ions Regions I-X;
Regional Counsels,  Regions I - X .  (October 1 2 . ,  1984) .  Pages 4-5,
and 2 4 - 2 5  d i s c u s s  information reques ts  regarding t h e  insurance 
p o l i c i e s  of p o t e n t i a l l y  respons ib le  p a r t i e s .  
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THE 'INSURANCE POLICY - DETERMINING THE SCOPE OF THE COVERAGE 

The s ta3dard  l i a b i l i t y  insurance pol icy  is broken d o m  
i n t o  t h r e e  s e c t i o a s :  1 )  d e c l a r a t i o n s ;  2) statement of gene ra l
l i a b i l i t y ;  and 3) t h e  s tandard  coverage sec t ion .  The dec la ra ­
t i o n s  s e c t i o n  con ta ins  gerreral s ta tements  of t h e  i n t e n t  of 
t h e  p a r t i e s  and t h e  name of t h e  i n s u r e r  and t h e  insured.  The 
s ta tement  of genera l  l i a b i l i t y  conta ins  t h e  d e f i n i t i o n s  
a p p l i c a b l e  t o  t h e  po l i cy -and  t h e  provis ions common t o  t h e  
var ious  s tandard  coverage s e c t i o n s .  Ihe . s t anda rd  coverage
s e c t i o n s  c o n s t i t u t e  t h e  bulk o f ' t h e  po l i cy  and con ta in  t h e  
i n s u r i n g  +gre,ement and exc lus ions ,  , inc luding  any p o l l u t i o n
exclus ion  provis ions .  The s tandard  coverage s e c t i o n  u s u a l l y
lacludes t h e  i n s u r e r ' s  promise t o  pay on behalf of t h e  Insured 
and t h e  i n s u r e r ' s  duty t o  s e t t l e  or defend claims a g a i n s t  t h e  
insured  a l l e g i n g  bodi ly  i n j u r y  o r  property damage covered 
under t h e  pol icy.  -31 

The i a t e r p r e t a t i o n  of . the  insurance pol icy  should begin
wi th  a review of t h e  s tandard  coverage s e c r i o n  to  determine t h e  
t h e o r i e s  upon which EPA c a n  proceed. Host irrsurance p o l i c i e s
only  o b l i g a t e  rhe  insurance c a r r i e r  t o  defend aga ins t  any s u i t  
seeking  damages o r  t o  pay on behalf of t h e  insured such damages
which a r e  covered, under t h e  terms' of t h e  pol icy .  

Thus, it is important t o  examine the  scope of coverage of 
t h e  insurance  po l i cy  before  r e f e r r i n g  a n  a c t i o n  t o  t h e  Department
of Justice which may have insurance aspec ts .  C l a i m s  f o r  i n j u x t i v e  
or e q u i t a b l e  r e l i e f  a r e  u s u a l l y  no t  included wi th in  the  coverage
of t h e  i n s u r a x e  po l i cy .  aad t h e  r e f e r r a l  f o r  such r e l i e f . n e e d  
not  i nc lude  t h e . i n s u r e r  as a p o t e n t i a l  defendant. It may
neve r the l e s s  be prudent t o  n o t i f y  involved carriers of such 
a claim.' 

Where any CERCLA 1107 damage claim is included 8s a ' b a s i s  
�or  r e l i e f .  t h e  i n s u r e r  may be i d e n t i f i e d  as a p o t e n t i a l
defendant.  Claims f o r  pun i t ive  damages may a l s o  be covered 
under t h e  po l i cy  and t h e  Regions should i ac lude  i n s u r e r s  as 

-_ me:tlzrsutance;,cartLer.:has.a duty t o  defend t h e .  LJsured;;31 e v e n - i f  t h e  claims a r e  g r o u d l e s s ,  f a l s e  o r  f raudulent .  

_..-. . . . . .  . . ... ---. 
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.. 	 ' . , '  L 
' defendants  where . p u n i t i v e  damages a re  sough-ti .41 .The . ' r e f e r r a l  

- . pacQage prepared by t h e  Region should a l s o  incrude a d i s c q s s i o 2
of t h e  types of p o l i c i e s  which were issued '  t o  , t h e  , respons ib le
party. '- , . i :  , \ .  : \ 8 : ' . .  

.. . e  
. . .  1. , .. ... .  .

TYPES OF INSURANCE 'POLICIES .. .: ... 1 '  

, .  ~ - > . 

There are two types of insurance p o l i c i e s .  The f i r s t  is 
t h e  t r a d i t i o n a l  c a s u a l t y  insurance c o n t r a c t  knom as t h e  
Commercial 'General L i a b i l i t y  Pol icy  (CGL). The s tandard  CGL 
p o l i c y  covers  a c c i d e n t a l  or sudden bodi ly  i n j u r y  and proper ty
damage. The second type  of po l i cy  is t h e  "claims-made" p o l l u t i o n
l i a b i l i t y  p o l i c y  o r  Environmental Impairment L i a b i l i t y  (EIL)
pol icy .  The E I L  po l i cy  covers  t h e  insured for l i a b i l i t y  f o r-. bod i ly  i n j u r y  and propegty damage r e s u l t i n g  from gradual pol lu­' t i o n ,  or c l e a n  up c o s t s  i x u r r e d  by t h e  insured. E I L  po l lu t io r ,
l i a b i l i t y  p o l i c i e s  enable  owners and ope ra to r s  of hazardous 
waste t r e a t m e n t ,  s t o r a g e ,  and d i s p o s a l  f a c i l i t i e s  t o  comply
w i t h  RCRA's  f i n a x i a l  r e s p o n s i b i l i t y  requirements. 

, , _ .  . 

There are f o u r  s e p a r a t e  areas of cove'rage a v a i l a b l e  under 
the' CGJ. ' p o l i c i e s  which. may be a p p l i c a b l e  t o  CERCLA ac t ions .  
The f i r s t  is the .  premises and operat ions,  hazard polic,y. T h i s  
p o l i c y  provides  coverage f o r  l i a b i l i t i e s  r e s u l t i n g  from a 

' .  
conditiorr on the., i a s u r e d ' s  premises. or. from t h e  inau red ' s ­

. . .  o p e r a t i o n s  ' i n  r o  res8 whether on o r  away.frorn t h e  ' insured ' s  
premises. *f po l i cy  would cover  . the owner or ope ra to r
of a f a c i l i t y ,  whether t h e  hazardous waste f a c i l i t y  was a c t i v e  
or  i n a c t i v e .  as long a s ' t h e  covered l i a b i l i t y  r e s u l t e d  in 

. ..a ' c o n d i t t o n  which o r i g i n a t e d  during coverage. , .  .; , 
. 

v '  i
, .? 

The second a r e a  of coverage under t h e  CGL p o l i c y  is  t h e  z 
. .  . 	 products  and,completed ope ra t ions  pol icy .  'This po l i cy .p rov ides  

coverage for  l i a b i l i t i e s  a r i s ix  af te r  products  have l e f t  -th'e 
phySica1 possess ion  of t h e  insured  and a f t e r  t h e  work performed
has been completed o r  abandoned. This type,,of policy..may 
cove r  . the g e a e r a t o r  of hazardous substances i f  t h e  waste can 
be c h a r a c t e r i z e d  us a f i > a l - p r o d u c t .  

~ .~ .~ 

- .41 . . Most. p o l i c i e s  are s i l e n t  regardkng coverage f o r  pun i t ive
daatages.. Some s t a t e s  have allowed claims: by:.the insured 

f a r - . p u > i t i v e-,damages paid:: t o .  t h e  -fede'raL'governnext; 

._.. .- - -. . . . . 
_. ..~ ... . -. 
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The t h i r d  type o f '  pOlic'y.'iS ' t he  ''independent c o x r a c t o r  
hazard pol icy  which covers  t h e  l i a b i l i t y  f o r  an  independent 
c o n t r a c t o r  (o r  subcont rac tor )  who is hi red  t o  do work on t h e  
in su red ' s  beha l f .  This  po l i cy  may cover t h e  l i a b i l i t y  of 
a genera tor  f o r  t he  a c t i o n s  of t h e  t r a n s p o r t e r ,  i f  t h e  t r a 3 s -
p o r t e r  is ac t ing  in t h e  capac i ty .of  an independent con t r ac to r  

The f o u r t h  type of po l icy  is t h e  property damage l i a b i l i t y
po l i cy  which covers t h e  l i a b i l i t y  of t h e  insured f o r  a c t u a l  
damage t o  t a n g i b l e  property a n d  t h e  l o s s  of use of t h a t  p roper ty .
This po l i cy  may cover  t h e  l i a b i l i t y  of a responsible  p a r t y  f o r  
n a t u r a l  resource damages under CERCLA. 

Claims-made P o l i c i e s  

E I L  p o l i c i e s  provide p r o t e c t i o n  f o r  t h e  insured company
v i t h o u t  r equ i r ing  .proof of l i a b i l i t y .  The number of c la ims-
made p o l i c i e s  issued by insurance carriers has dropped r e c e n t l y
due t o  t h e  changes i n  t h e  r egu la to ry  requirements promulgated
pursuant t o  RCRA and t h e  f n c r e a s e  i n  EIL premiums. 

EXTENT OF INSURER LIABZLITY UNDER GENERAL LIABILITY POLlClES 

For t h e  purpos'e of' t he  referral ,  a f t e r  t h e  Region has 
determined t h e  type of insurance p o l i c i e s  t h a t  may bf: a p p l i c a b l e ,
and t h e  p o t e n t i a l  causes  of a c t i o n  which may be brought under 
t h e s e  types of p o l i c i e s ,  t h e  Region should b r i e f l y  e x p l a i a  t h e  
ex ten t  of t h e  insurance coverage and t h e  i n s u r e r ' s  p o t e n t i a l  ' 

l i a b i l i t y  under t h e  po l i cy  i n  t h e  context  of t h e  f a c t s  a t  hand. 

The s tandard  coverage s e c t i o n  of a genera l  l i a b i l i t y
po l i cy  s e t s  out  t h e  scope of t h e  i n s u r a x e  agreement and t h e  
exclusions applic-able t o  c la ims made by the  insured. The 
exc lus ions  t o  t h e  scope of t h e  insurance coverage must be 
c l e a r l y  and p r e c i s e l y  d ra f t ed .  51 The exclusion app l i cab le  t o  
c la ims  f o r  damages created by hzzardous wastes is t h e  p o l l u t i o n
exclusion.  The s tandard  p o l l u t i o n  exclusion reads :  

" This insurance does not apply... t o  bodi ly  i n j u r y  
o r  proper ty  damage a r i s i n g  ou t  of t h e  discharge,
d i s p e r s a l ,  r e l e a s e  or escape of smoke, vapors ,  s o o t ,  

. 
\-5 /  Because t h e  1 3 s u r e r  selects. the:, laziguages.far.. the:  policy,,

the .  excLusiolrs are,.ge~eralLy...i.ncerpretedi Y f a v o r  of '  r h e  
insured.  An exclus ion  must be d r a f t e d  with c l e a r  and exact 
language t o  be given e f f e c t  by the  cour t s .  

\ 

. -. . .. .. ... . . . .. . - . ... 
~ 
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1 
. - .  . . , : , . .  'fumes ,. a c i d s  ,' a l k a l i s ;  t ox ic  chemicals ,  l i q u i d s.- . , .- 	 or ga'ses,. waste m a t e r i a l s ,  .or other ,  i r r i t a n t s ,  , 

'contaminants o r  p o l l u t a n t 6 , i n t o  or upon l and ,  t h e  
atmosphere or any water. course o r  body .,of water ;
bu t  t h i s  exc lus ion  does not,  apply i f  such ,d i scha rge ,

. ,  r e l e a s e  or escape i s  sudden and acc identa l . "  

The cases  which have i n t e r p r e t e d  t h e : p o l l u t i o n  exc lus ion  
p rov i s ion  have been decided on t h e  s p e c i f i c  facts of t he  c a s e ,
such 'as  t h e  s i t e  cond i t ions  and t h e  h i s t o r y  of t h e  o l lu t ior r  
occurrence which gave r ise  t o  t h e  insurance claim. Several  
of t h e s e  cases c o n t a i n  f a c t u a l  similari t ies t o  t h e  Type of  
hazardous waste a c t i o n s  taken by t h e  Agency urrder CERCLA. 

. I n  t h e  p repa ra t ion  of t h e  re fer ra l .package ,  t h e  Regions
should b r i e f l y  desc r ibe  any f a c t s  which'may be r e l evan t  t o  t h e  

- a p p l i c a b i l i t y  and coverage of t h e  insurance p o l i c i e s .  These 
facts should inc lude  any irrformatioa which would support  a 
c la im t h a t  t h e  r e l e a s e  was sudden and acc iden ta l .  ,-

.This.guidance .corpora tes  t h e  e x i s t i n g  procedures contained 
. ' in' t h e  EPA'notice l et'ter  guidance and 'hazardous waste se t t l emen t  

' ' poli,cy. The a d d i t i o n a l  procedures outli-ned I n  t h i s  .guidance 
. .~ 

, should b e  implemented by. t h e  Regions as .,soon.as poss ib le .
.7 , .. 

.~ 
' . ,Beginning 3 0  days from t h e  d a t e  t h i s  document. i s  sigrred, a l l  

I 

.. i . 	 hazardous waste referrals, should inc lude  .a .discuss.ion of t h e  
CERCLA insurance  a s p e c t s  of t h e  case. If you have any ques t ions
concerrring t h e s e  procedures p lease  con tac t  H e i d i  Hughes of  my
o f f i c e  (FTS-382-2845). - . .., ' 

. . I  

. .. 	 - ., .. . ,  . . . .  . . .  
.. . . .  . r. .  - ' I

* , . .  , . .  
.~ 	 .i % 

, .  . . . .. . . . 

. . 

* .  . . . . .  

.. . .  
'I . . . . .  . .  . . .  

.-. .. . . ,. . . 

.. . 

-61 A. thorough:.d i scuss ion  of; these  de.cisions w i l l  .,be included 
i n  t h e  CERCLA Insurazce;.Notebook and Memorandum-of. L a w  

beirrg developed qy OECM arrd t h e  Department of J u s t i c e .  

I 
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* .

' .  
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:direct..Iction.. claim .by,opposing insurer. 
i n t e r v e n t ~ a a . .  :..tn:ttb;,urfoteaPane..rction.;-. 
or by ,dec l in ing  ' t o  p a r t i c i p a t e  fn a 
d e c l a r a t o r y  r e l i e f  a c t i o n  between the  
i n s u r e r  a n d ' t h e  insqred. . 
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Since  the  passage of t h e  Comprehensive Envi rowenta l  - -
11 ' 

Besponse, Compensation, and L i a b i l i t y  Act (CERCLAT in  1980, 

t h e  Environmental Pro tec t ion  Agency (EPA) and the  Department 

. of J u s t i c e  (OW) have i n i t i a t e d  more than  100 enforcement 

a c t i o n s  a ~ a i n s tt h e  owners and ope ra to r s  of hazardous waste 

f a c i l i t i e s ,  genera tors  who arranged f o r  t he  d isposa l  of 

hazardous substances,  and t r a n s p o r t e r s  who handled hazardous 

substances.  Hany of these  casea,  aome of  which vere  b u i l t  

upon p r i o r  claims under t h e  Resource Conservation and Recovery
21 


A c t  (RCRA).- involve claims f o r  m i l l i o n s  of d o l l a t s  of  response 

cos t s .  Defendants i n  these  cases gene ra l ly  have sought l e g a l  

r ep resen ta t ion  and indemnif ica t ion  from t h e i r  insurance 

carriers. I t  ia u p e c t e d  t h a t  t h e  PurPber of c o l l a t e r a l  

a c t i o n s  involving t h e  insurance c a r r i e r s  of RCRA and CERCLA 

defendants  w i l l  cont inue t o  grov, p a r t i c u l a r l y  i n  cases-31 
involving mul t ip l e  parties. . 

The f i r s t  purpose of t h i #  handbook is to provide a b a s i c  

understanding of insurance law and p o t e n t i a l  claims f o r  r e l i e f  

a p a i n s t  i n su re r s  whlch w i l l  al low EPA and WJ enforcement 

-l7 42 -U.S.C. fS 9601-9656. 

-2 t  62 U.S.C. S S  6901,­e t  x,moat eomwmly 62 U.S.C. L 6973; 
-31 !!oat iasurauca palicics. are effactivt aa .naunual.. 

b a s i s ,  and genera tors  commonly changed carriers 
d u r i n g  the d i sposa l  period o r  had seve ra l  po l i c i e s  i n  ' 
e f f e c t  a t  t he  same time. Therefore ,  l a r g e  RCRA/CERCLA
l awsui t s  can involve mul t ip l e  insurance c a r r i e r s  and 
mul t ip l e  pol icy  per iods.  

. . 


-. 
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. . 1 2 . lawyers t o  l i t i g a t e  these  c la ims ,  as well  as respond t o  
A 

-.. 
. .  , defenses .  r a i s e d  by insurance c a r r i e r s . ,  

I . 

\ 
~ 1 :  I , !, - The second purpose of , t h i s  handbook i s  t o  o f f e r  an , 

~ underatanding of t h e  insurance requiraments .of  RCRA and 

.. I , . , . 	 CERCLA. Under t h e  f i n a n c i a l  r e a p o n s i b t l i t y  r egu la t ions  

p r o ~ ~ u l g a t e dpursuant  . to  Section, 300+(6) ,of RCRA, each 

owner o r  ope ra to r  of  a hazardous waste management f a c i l i t y  

must maintain l i a b i l i t y  insurance aga ins t  both rudden 

and accidental occurrences.  41 An ouner o r  ope ra to r  of a 

, .  . .  hazardous v a a t e  f a c i l i t y  may a l s o  s a t i s f y  poet-closure 
. )  

care f i n a n c i a l  assurance requirements by obta in ing  post-
SI 

c l o s u r e  insurance.- The handbook w i l l  review these  regu­

~ 	 l a t o r y  requirements  -and t h e i r  enforcement through compliance 

a c t i o n s ,  and w l l l  a160 b r i e f l y  address  t h e  insurance program 

provided f o r  in Sect ion  108 of CERCLA, which has ye t  t o  be 

implemented. 

F i n a l l y ,  t h e  handbook is intended to.aerve as a b a s i c  

r e fe rence  resource.  Some of the  b e s t  a r t i c l e s  and notes  on, 

-.. . ; insurance issues are included a6 appendices and, i n  the  

r. *. I case of , rome i s s u e a ,  a r e  re ferenced  i n  l i e u  of  primary 

d i r c u ~ s i o n .  In  a d d i t i o n ,  an a lphabet ica l  compendium of 

.? . s e l e c t e d  ca8es appeara a t  thm.back of  t h e  h-andbook. 
? 
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I. 	 Types o f  P o l i c i e s  Issued 

I ( 

General In t roduct ion  

The s tandard  l i a b i l i t y  insurance po l i cy  i s  broken dovn 

into t h ree  s e c t i o n s :  (1) dec la ra t ions ;  (2 )  the  statement 

of genera l  l i a b i l i t y ;  and ( 3 )  t h e  s tandard  coverape sec t /ons .  

The d e c l a r a t i o n s  s e c t i o n  conta ins  genera l  s ta tements  of the 

i n t e n t  of the parties and the n~masof t h e  in su re r  and 

t h e  insured. The statement of genera l  l i 8 b i l i t p  conta ins  

t h e  d e f i n i t i o n s  app l i cab le  t o  t he  pol icy  and t h e  provis ions 

common t o  t h e  var ious  s tandard coverage sec t ions .  The 

atandard coverage s e c t i o n s  c o n s t i t u t e  t h e  bulk of the  

po l i cy  and con ta in  the insur ing  agreement and exc lus ions ,-61 
inc luding  any p o l l u t i o n  exclusion provis ions .  The s t anda rd  

coverage s e c t i o n  usua l ly  includes t h e  i n s u r e r ' s  p r m i s e  

t o  pay on behal f  of the insured and the  i n s u r e r ' s  duty 

to s e t t l e  o r  defend claims aga ins t  t he  insured  a l l eg ing  -71  
bodi ly  injury o r  proper ty  damage covered under ' t h e  pol icy .  

.r The i n t e r p r e t a t i o n  of t he  insurance po l i cy  should begin 

with a review of the standard coverage sec t ion .  Host 

insurance p o l i c i e s  only o b l i g a t e  t h e  insurance c a r r i e r  t o  

See pp. 20-26 for a de ta f l e& dfseossfowof the po l lu t ion-61 -. exclusion.  I --?/ The insurance c a r r i e r  has a duo- ro - defend the insured 
even i f  ;he claims a r e  groundlebs,  falae or f r a u d d e n t .  

See Jackson Townshi V .  Hartford ACC. 6 Idem. Co., 186 m. Super. 156,  1 6 9  (1982) ( f  ncluded i n  t h e  Compendia). 



defend aga ins t  a n y  b u i t  seeking "damages" o r  t o  pay on behal f ­
-

of the  insured "damages" covered under the  t e r n s  of ;he 

pol icy.  Thus. it is important t o  examine the  scope of ' 

.. , coverape 'of the.  insurance pol icy  i n  reviewing any p o t e n t i a l  
..- r e f e r r a l  o r  s u i t  a g a i n s t  a carrier. .. ! . .  

Claims �or i n junc t ive  o r  ocher e q u i t a b l e  r e i i e f  usua l ly  

. are n o t  included expreisly wi th in  the 'coverage  of  t he  insurance 

policy. Woonetheless', 8ever.l c o u r t s  have sus ta ined  claims 
' 

. 1  t o  recover  c o s t s  of abatkment o r  response incur red  by the 

insured.  SCc 'd iscussion belov a t  pp. '17-18. .CERCLA Sect ion 
. .. .  107 damages and response'  cost  claims g e n e r a l l y  vi11 be 

. .  
, covered.. o r  a cognizable  claim may be made. Claims f o r  

. I ',_. , 

. .. , t i '  p e n a l t i e s  :under CERCLA Sec t ion  106(b) or pun i t ive  damages 

under. CERCLA Sec t ion  107(c) (3)  ..may'ale0 be 	covered under  
. ., .

t h e  poli'cy, al though some in~urance"agreementsspec i f  i c a l l y  
81 1 

.I . exclude,.cover 'age�or pun i t ive  damages.- ' 'The r e f e r r a l  
' 'i .  package prepared by EPA should include;  if information is 

, .c : a v a i l a b l e .  a . 'd iscusCion o f .  t h e , p o l i c f e s  vhich were issued , 

. .  . .,.,I I to .  t h e  ' respons ib le  p a r t y  and copies  of  t he 'po l i c . i e s .  

, I. '( There are two b a s i c  *as of  insurance 'policy. The . 
f i rs t  is t h e  t r a d i t i o n a l  casualty insurance con t r ac t  knovn 

-.,.the Compr.hsp.Lue&eneral L i a b i l i t y  Policy .(CGL). ' The,iGuc 
. .  standard CCL .policy covers. a c c i d e n t a l .  or-midden bodi ly  in ju ry  ..: 

1 . .  . .  . i  

i and .p+per.ty damage. frm..en "accidcnt.w . o r .  "occurrence-," during 

. .  -81 Most policies are s i l e n t  r rgard ing  coveragc;.fuc pua i t i ve
damages. Some s t a t e s  have-allowed claims by t h e - i n s u r e d  

f o r  pun i t ive  damages paid t o  the f ede ra l  government. 

-. ... .. .. . .. ~ 

.. . . . . . . ~  
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the  po l i cy  per iod ,  regardFess of vhen the  claim is a c t u a l l y  -
made. S ince  about  1970, CCL p o l i c i e s  g e n e r a l l y  have attempted 

t o  exclude coverape of any hazardous rubstance i n j u r i e s  

that were not  "sudden and ac.cidenta1" i n  na tu re  and contain 

a "po l lu t ion  exclusion" t o  t h a t  e f f e c t .  These c lauses  

have not  succeeded i n  excluding coverage i n  a broad range 

of s i t u a t i o n s  involving hazardous v a s t e  "damage." 

The second type  of po l icy  is t h e  "claims-made" po l lu t ion  

l i a b i l i t y ,  o r  Environmental Impainsent L i a b i l i t y  (EIL)  

po l icy .  The E I L  pol icy  covers t h e  insured ' s  l i a b i l i t y  f o r  

bodi ly  i n j u r y  and proper ty  damage r e s u l t i n g  from gradual  

p o l l u t i o n  or cleanup c o s t s  incurred. I t  is called a "claims-

made" po l i cy  because i t  covers only  claims made during t h e  

term of  t h e  pol icy .  The EIL pol icy  is analogous t o  h e a l t h  

o r  l i f e  insurance .  where t h e  claimant  is not  requi red  t o  

make a showing of acc iden ta l  injury.  One class of  claims-

made p o l l u t i o n - l i a b i l i t y  p o l i c i e s  is s p e c i f i c a l l y  designed 

t o  enable  owners and opera tors  of hazardous v a s t e  treatment 

s to rage  and d i s p o s a l  f a c i l i t i e s  t o  comply with RCRA's f inan­

c i a l  r e s p o n s i b i l i t y  requirements. For b r i e f  d e s c r i p t i o n s  

of t h e  var ious  types  of p o l i c i e s  vhich have been issued 
9 /

.nd key typical.clauses, see Appendh A.-

A. The Comprehensive General L i a b i l i t y  (CCL) PoLico_ 

There are t h r e e  types of coverage a v a i l a b l e  under CGL 

p o l i c i e s .  The f irst  is premises and opera t ions  hazard . 

-91 T. Smi th .  J r . ,  "Enviromental  Damage Insurance -- A 
Primer,"  reporced a t  V I 1  Chem. h Rad. Waste L i t .  
R p t r .  435 (1983) .  
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.. , . . coverage . . 'This  coverage is f o r  l i a b i l i t i e s  r e s u l t i n g  f ron  
--

>. r:,, . '  : a condi t iqn ,  on .the insured ' s  premise's o r  .from the insured ' s  

, , . ,  operation,s.  in .  .progress ,  whether on o r  away from the insured '  8 

. .  . .  . ., ,_I <premises .  T h i s  type.of  po l fcy  would cover t h e  o m e r  o r  
...t 01 

:, - opera to r  of a f a c i l i t y ; - whether. t he  hazardous waste f a c i l i t y  

.~ vas a c t i v e  o r  i n a c t i v e ,  as long as t h e  d i sposa l ,  s torage  o r  
. . 

. t r eaanen t  vas a t i l l  in -progress .  .. e. 

. ,  .;. The second and t h i r d  a r e a s  of  CGI'coverage a r e  product 

. . , ;hazard coverage 'end completed opera t ions  hazard coverage. 

These tvo, o r i g i n a l l y  combined, are . .nou sepa ra t e  and 

., . , d i s t i n c t .  , ,Product hazard coverage covers .  i n j u r i e s  a r i s i n g  

out of product w e ,  and is probably i r r e l e v a n t  t o  v i r t u a l l y  

a l l  CERCLA claims, un le s s  t h e  cour t  can be persuaded t o  

view a p o l l u t a n t  aa a product. I n  addi t ion ,  t h e  event o f  

r e l e a s e  probably must take p lace  after relinquishment of  

c o n t r o l .  by the  gene ra to r ,  and away from-t he  genera tor ' s  

. , pran i ses .  Completed opera t ions  coverage may af ford  a 

. . .  8om.ewha.t .broader basis f o r  recovery,  I but  is nontheless  

,. .. . subject. to.  l i m i t a t i o n s  which vould r e q u i r e  appropr ia te  

. - "  f a c t s  .and . ca re fu l .  pleading., , Appendix C ,  pp. 562-563 

: ' f o r  a:.aummary discues ion  of key f a c t a  of both product .hazard -

. .. 
I 


"' ' . ' . 10;  CERCLA S'ection 107.(a), i 2  U..S':C: 9 6 0 7 ( & .- . . .  ., , .. 

.. ..._.. . .- -.... - . . .  . .  .- . . . . ..... .. ... . . ... .. ... 
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The exc lus ions  t o  t h e  scope of t he  insurance coverage must 
111 

be c l e a r l y  and p r e c i s e l y  drafted, The exc lus ion  whlch 

i n s u r e r s  invoke a g a i n s t  .claims f o r  damages c rea ted  by 

hazardous wastes is t h e  p o l l u t i o n  exclusion. The s tandard  

p o l l u t i o n  exclusion reads :  

"This insurance does no t  apply ... t o  bodi ly
i n j u r y  or  proper ty  damage a r i s i n g  ou t  of t h e  
d ischarge ,  d i s p e r s a l ,  r e l e a e e  o r  escape of 
rrmoke. vapore,  s o o t ,  fumee, a c i d s ,  alkalis,
t o x i c  chemicale,  l i q u i d s  o r  panes. vaste 
materials. o r  o t h e r  i r r i t a n t s ,  contaminants 
or Dol lu tan te  i n t o  or  upon l and ,  the atmosphere 
o r  any water course  or  body of water; bu t  t h i s  
exc lus ion  does n o t  apply i f  such d i scha rge ,
release or escape is sudden and accidental ."  . ( b p h a e i s  added.) 

The h i s t o r i c a l  development of t h i s  exclusion t o  t h e  s t anda rd  

l i a b i l i t y  policy provides  a key t o  understanding r e c e n t  

i n t e r p r e t a t i o n s  of t h e  a p p l i c a b i l i t y  of  t h e  p o i l u t i o n. .  
exc lus ion  t o  hazardous waste cases.-
B. Development of  t h e  P o l l u t i o n  Exclusion 

. .  The f irst  s tandard- form �or general l i a b i l i t y  insurance 

p o l i c i e s  vas developed i n  1940. The model po l i cy  provis ion  

-vas d r a f t e d  t o  inc lude  l i a b i l i t y  for  a l l  claims made by 

t h e  insured  t h a t  were "caused by accident." T h i s  pr'ovision 

was widely i n t e r p r e t e d  by t h e  courts t o  inc lude  cqverage 

for eownwn Iav-nuiemc. claims f o r  envirarnnentoL damage i f '  

1 11 Because t h e  insurer selects t h e  iamuagc for. t he -po,ltcy.-
the  exc lus ions  are gene ra l ly  i n t e r p r e t e d  i n  favor  of t h e  

insured.  An exclus ion  must be draf ted w i t h  clear and exact 
language t o  be given effect  by t h e  cour t s .  See e. . A l l s t a t e  

Co.Ins .  - v.-Klock O i l  Co:. 426 N.Y.S. z d  6 0 3 ~ . Y ? A p ~ ~ ~
m c l u a e d  i n  t h e  Compenoium). 



,, In  1966, t h e  Insurance .  Rating Board developed acnev 
, .  i ., 

b - .  model c o n t r a c t  vhich covered claims ''caused by occurrence" .. 
, , , r a t h e r  than.  clafms "caused by accidenc." . The Board def ined 

occurrence broadly . to  i nc lude  ''an acc iden t , "  including 

-continuous'or repeated expoqure t o  ' cond i t ions ,  vhich resul ts ,  
, . '

dur ing  thc.policy per iod ,  " i n  b o d f l y . f n j u r y  o r  property 
... 

damage n e i t h e r  expected or 'intended .,fromt h e  s tandpoin t  of  
. .  

. t h e  insured." The new language' required a f i n d i n g  that the  

damages vcre no t  fo re seeab le  o r ,intended.  However, t h e  
~. 

' c o u r t s  cont inued to  hold insurance c6mpanies l i a b l e  f o r  

, ... environmental  damages even vhere  t h e  p o l l u t i o n  vas foreseeable  . . ,  . 131 
, . i f  the . ..damages were accidental.-.  ,In'1973.,'comprehensive 

, "  . 

, - general l i a b i l i t y  policies vere rev ised  t o  inc lude  the  . .  
p o l l u t i o n  exc lus ion  c l a y c .  Sea p. 7 f o r  t h e  t e x t  of 

t h e  exc lus ion .  The courts which h a v e . i n t e r p r e t e d  t h e  
. .  . . 

L 	 . . . $ .  , p o l l u t i o n  exc lus ion  clause have & p e e d  on t h r e e  r e l evan t  
' 4  . .  

. _, '.. r 
. I points.: (1) t h e , - i n s u r e r - h a s  t h e  burden of p.roving noncoverage;. . \ ,  

(2). the exc lus ion  a p p l i e s  t o r t h e  i n t e n t i o n a l  p o l l u t e r ;  and 
\. 1 . , G --

.. .-(3) t he  exc lus ion  does  not apply t o  e n t i t i d  A f c h  n e i t h e r  .'_ , 

u p a c t  n o r  intend,  t h e i r  'conduct t o  r e s u l t . i n  b o d i l y ' . i n j u r y  
. .  . .  . . , .  . .  . , 

.# - S h a . . B p p e ~ . i x ! : G , . I l o u r i b ; o n ; ' : : ' ~ ~ !121.- C o w r k g c : k f o r .  Envlron- %:: 

. ., . mental Damage Claims" 15 Form S51  , 552 (1980). 

' .. 131 Grand River Lim'e Co:. v.' Ohio CasuaI'ty Ins .  Co., ?2'^@tiib- .  . . .  ? , -~- 'App .24.. .2d 2 6 0  ( 1  9 7 2 ) .
. .. . 178 P 289 N - ... 

I . . ;*, i ..- ' I '  . Is . 
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-1 41 -
o r  proper ty  damage. See d i scuss ion  a t  pp. 2 0 - 2 4 .  

I 

- C. The Environmental Impairment L i a b i l i t y  (EIL)  Pol icy  -

_.. Regulations promulgated pursuant t o  RCRA (seenotes  

4 and 5 )  have prompted s e v e r a l  insurance carriers t o  o f f e r  

f i r s t  p a r t y  insurance coverage -- t h a t  i s ,  coverage f o r  

i n j u r i e s  caused by t h e  insured ,  obtained by t h e  insured.  

The most common of t h e s e  "clafms-made" policies is t h e  

E I L  p o l i c y ,  which g e n e r a l l y  provides insurance coverage f o r  

personal  i n j u r y  and p rope r ty  damage only from gradual  

p o l l u t i o n ,  b u t  n o t  t h a t  which i s  sudden and a i c f d e n t a l .  

Off-site cleanup c o s t s ,  inc luding  those incur red  t o  a v e r t  

a loss, are  t y p i c a l l y  c w e r e d ;  on - s i t e  c h a p u p  costs are 

not.  Also  t y p i c a l l y  excluded from EIL policies-are coverage 

of o i l  and gas  d r i l l i n g ,  l i a b i l i t y  a r i s i n g  from n u c l e a r  

fuel ,  damage t o  p rope r ty  owned o r  occupied by t h e  insured ,  
. ,  f i n e s  or  p e n a l t i e s ,  p u n i t i v e  damages, costs  of c leaning  up 

p re -ex i s t inu  cond i t ions  a t  any s i t e  owned o r  l ea sed  by 

t h e  insured ,  and costs of maintenance or r o u t i n e  cleanup. 

D. Insurance Services O f f i c e  (ISO) P o l i c z  

Another type of 'claims-made" pol icy  is t h e  IS0 

p o l l u t i o n  l i a b i l i t y  policy -- also developed i n  response- -
t o  BCRA r egu la to ry  insurance requirbmants. r s a . p o ~ i c ~ e s  

.. 

-141 For a d e t a i l e d  h i s t o r y  of t h e  development of  t h e  pbllucion
exclusion.  EAppendix D. S. Hurvitz 6 D. Kohane. "The 

Love Canal - Insurance Coverage f o r  Environmental Accidents." 
Insurance Counsel J.. J u l y  1983.  p. 378. 
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' ' . * . , p r o v i d eindemnif ica t ion  and defense-coverage. for pol lu t ion- ­

caused. bodily i n j u r y  and property ' d v a g e  and reimbursiment 

coverage fo r .po lSu t ion  cleanups impoded,,by law o r  vol .untar i lp  

assumed w i t h  t h e  consent  of 'the insured. :  Insurance coverage 

under an' IS0 po l i cy  i s  also extended t o  s i t e s .  used by t h e  

insured f o r  storage or. t reatment  bu t  which a r e  operated 

'. . .  ' by o the r s .  . Costs  of,defense  -a re  provided apart from 

5 . . .  . t h e  limits of  l i a b i & i t y .  The policy.. excludes from coverage 

,, damages which are expected o r  f n t e n d d b y  t h e  i n m r e d ,  

. *. . c o s t s  of cleanup fo'r r i tes  .ouned, operated or:  used by 

t he . . l n su red ,  l i a b i l i t y  .from abandoned r i tes ,  ,or l i a b i l i t y  

a : a r i s i n g  from the. i n t e n t i o n a l . v i o 1 a t i o n  of s t a t u t e s  or 

r e g u l a t i o n s ,  bu t  does 'cover  both graduhl  and sudden and 

a c c i d e n t a l  damages and i n j u r i e s .  

, * .  . Despi te  'an . increase i n  "claims-made". environmental 

I i nsurance .  p o l i c i e s ,  coverage for ' ,po l lu t ion - re l a t ed  
. damages under an EIL o r  IS0 pol icy  i s  still r a r e .  It is 

,. 1 ,-?rmuchmore l i k e l y  t h a t  'a p o t e n t i a l  EPA hazardous waste 

's enforcement a c t i o n  w i l l  involve a genera l  l i a b i l i t y  

pol icy  (CGI;). I .  
.. 

.~ , .  . .  ,r . 
,.. ,., - - .  

-	 111. J u d i c i a l  Constrrrctfon.of'CCL and CCL/Pol lut ia-
Excruston pol ic ies1 -
A: Construct ion of,'CCL PolTcfcs,.Grnerollf. 

0.ctttorrr.,,&tanerd&y:. have, focusedcuustrofng;.CGL,.potictes,
. .. 
s . 

I.' I .  :..on ' s e v e r a l . issues.:. ,. .&ether a covered accident" o r  "oCcurr.ence" 
, . 

I .  , .. ,  
has taken. place.; ,whether damage t o  the  a f f e c t e d  "property" 
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-is covered, what s t a t u t e  of l i m i t a t i o n s  should be appl ied 

and i n  what manner, what defenses  a r e  a v a i l a b l e  t o  i n s u r e r s ,  

and how should l i a b i l i t y  be apportioned among i n s u r e r s  and 

insureds.  A d i scuss ion  of t hese  i s s u e s  w i l l  be followed by 
! 

a s e p a r a t e  d i scuss ion  of p o l l u t i o n  exc lus ion  c l ause  cons t ruc­

t ion. 

1. "Accidents" under pre-1966 policies. 

CCL policies w r i t t e n  p r i o r  t o  1966 insured a g a i n s t  damage 

or i n j u r y  "caused by accident." E a r l y  d e c i s i o n s  cons ider ing  

vhen events  g iv ing  rise t o  an in jury  wre covered focused on 

whether o r  not t h e  event vas ".. . [a]n w e n t  that  t a k e s  

p l ace  without one ' s  f o r e s i g h t  or expec ta t ions ;  an undesigned 

. 	 sudden and unexpected event, chance, contingency." United 

S t a t e s  F i d e l i t y  6 Guaranty Co. v. Briscoe,  205 Okla. 618. 

239 P.2d 7 5 4 ,  757 (1951) ( included i n  t h e  Cmpendium), 

quot ing from Uebs te r ' s  I n t e r n a t i o n a l  Dict ionary.  Thus, 

cases addressing i n j u r i e s  a r i s i n g  out of consquences  of t h e  

in su red ' s  bus iness  which vere tyrdcal and obvious tended t o  

-	 deny coverage wh i l e  cases involving unintended consequences 

(even those arising out of failure t o  fo re see  t h a t  which 

rhould have been reen)  tended t o  affirm coverage. Two ar t ic les  
. .  

address these issues. Appendix E. J. Coulka, "The P o l l u t i o n  -
Dciusion.n VI chat. & ~ o d .-ate L i t .  ~ p t t .745, 745-74a .  

(1983) contains a- s u e e i n e t  introduction to 'these eases 

Appendix F. C. Mitchel l  and J. Tesor ie ro ,  "When Does the 

OccuGrence Exfst Under the  General Commercial L i a b i l i t y  

..__ .. . . ~ .  . .. . .. ... .. 
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Pol icy? ,"  V I 1  Chem. h Rad. Ua?te 'L i t .  R p t r .  457 (198&),  -

provides  an a d d i t i o n a l  d e t a i l e d  background on the  h i i t o r y  

and development of both the  "acc ident :  and "occurrence" 

c lauses .  4 

. 2. - "Occurrences" under post-1966 p o l i c i e s .  

In  1966, most CCL po l i c i e s  began t o  i n su re  aga ins t  

damapes and i n j u r i e s  a r i s i n u  ou t  .of an "occurrencen during 

the  pol icy  per iod -- leavinu open t h e  c e n t r a l  ques t ion  

of  when. an "occurrence" has taken- p lace  and t h e  r e l a t ed  . , L. 

i s s u e  of  whether . sequent ia1  o r  mul t ip l e  occurrences have .., 

taken place: The former ques t ion  i s  cr i t ical  i n  eva lua t ing  

. ,  : ...".. which pol icy  o r  p o l i c i e s  may provide coverage and occas iona l ly  

whether t h e  statute of l i m i t a t i o n  may have n m  .on t h e  claim. 

T h e , l a t t e r  quest ion.  i s .  critical t o ' t h e s e  issues, t o  what 

pol icy  l i m i t s . o r  multiples of l iml,ts .may apply ,  and to i s sues  
, 151- .. 

.of apportionment among - carriers. 

CGL p o l i c i e s  gene ra l ly  de f ine  an occurrence a s  "an.. . . . 

acc ident ,  inc luding  c o n t i a m u s - o r  repeated exposure t o  

condi t ions ,  which :rerults ,, i n  bodi ly  -injury.  o r  property 

.damage. .ndither:urpected nor . intended from t h e  s tandpoin t  

,. . . 
. -

~ ,. . ' .  . -

.. 
T's/'

.~ 
. 

. 
. . .  .\ -	... .Ifinsuranc.e~:cwerage .q i s t s+ f o r  , t h e  e n t f r e ; r e E w a n t  

.p u b d  o f .  time.., hut . . the  p l a i n t i f f .  cannot.c s t a h l i a h  when 
- t h e  daMge. b e g a n - ~ o r ~ ~ h O Y ; . ~ i t : u ~ n ~ ~ , ~ ~ t Q n r d : i d ~ ~ ~ ~ ' t h e : ~ ~ p e t F o d c

of t i m e ,  c o u r t s  will n o m a l l p  on1 r equ i r e  the  p l a i n t i f f ' . c o  
:, prove, t h a t  damages occurred,  and feavc t o  t h e .  insurance -. .  companies t h e  burden of a l l o c a t i n g  the damages among them-

selves .  Se,e Appendix. C ,  Hourihan, insurance Coverage f o r  
. *- N Environmental Damage Claims," 15 Forum 5 5 1  , 559 (1981 ). 
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of t h e  insured." The theo r i e s  upon which cour t s  have 

determined whether and when a covered "occurrrence" <as 

happened a r e  seve ra l .  having evolved t o  meet generic  f a c t  

- .-patterns.  A d i scuss ion  of those  t h e o r i e s  follows. -See 

gene ra l ly  Appendix F and Appendix 0 ,  Char les  Maher, 

"Asbestos Extravaganza," 5 Cal i f .  Lawyer 60, 62-63 (June 

1985). 

In  simple property damage cases not  involving slow 

accumulation of damage, t h e  genera l  r u l e  i s  t h a t  there  

is n o  "occurrence" u n t i l  t h e  actual harm f o r  which r e l i e f  

-	 1s dought manifests  i t s e l f .  Nat iona l  Aviat ion Underwriters,  

-1nc.-v.  Idaho Aviation Center ,  Inc. ,  93 Idaho 668, 471 

P.2d 56 (1970). See a l s o  Annot.. 57 A.L.R. 2d 1385 (1958). 

This  r u l e  is genera l ly  hown as t h e  mani fes ta t ion  theory. 

On t h e  o t h e r  hand, i n  cases where damages' a r e  sought 

f o r  s i ckness  o r  d i sease  r e s u l t i n g  from long term exposure 

' 	 t o  t o x i c  subs tances ,  cou r t s  have found t h a t  a c t u a l  i n ju ry  

occurred during t h e  pol icy  period i n  which exposure a lone  

occurred.  Insurance Company o f  North America V. Forty­ -
Eight  Insu la t ions .  Inc. ,  1 5 1  F.Supp. 1230 (E.D. Uich. 1978). 

. aff'-d 633 0.2d 12l2 (6 th  C i r .  19RO). This  rule is  gene ra l ly  

-called the exposure t h e o q .  . I n  add i t ion .  in  contrast to  

'ordinary proper ty  damage cases vhcrc the manifestat ion 

t h w r y ~ a p p l i e s ; ,t n  property &anage canes &era dtmagea$ 
' 

slowly accumulate, cou r t s  have genera l ly  applied the 

exponure theory i n  determining insurance coverage. So 

long as t he re  i s  any t ang ib le  damage (even i f  minute) 

1 
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r e s u l t i n g  from exposure,  t h e  c o u r t s  have.  a l loved  coverage ' .  ­

f r o l p , t h a t  time, a l though thc.damage may n o t  m a n i f e s t # i t s e l f  
, .  .. , ,  . .  

. .. ,., . . - . . until much la te r .  See,  u,Champion I n t e r n a t i o n a l  Corp.
' - .  

V. Cont inenta l  Casual ty  Co.,' 546 F.2d 502 .(2d c i r,.,,1976),, 1- -, . . . I ,  

... . .. ' c a r t . .  denied,  434 U.S. :819 (1977). 
'-
P o r t e r  V. American Optical. .  . . , *  . . 

. .- .  I . . . _-. , 	 .. . Corp., ,641 F., 2d. 1128 ('5th C i r .  1981); Union Carbide c o w .  v. 
i _ . .I .. 

Trave le r s  Indemnity Co., 399 F.Supp. l2 (W.D.-Pa. 1975);  and -

Cruol  Construct ion C O . . ~ .  Insurance Co. of North America,
. I  

11 Vash. App.. 632 524 P.2d 427 (Wash. .Ct.. App. 1974).
,. . .  . . 

. .  .. Thus. it appears.that.applicatiun.oft h e  exposure theory
. .  

.. . is a p p r o p r i a t e  i n  the con tex t  of CERCU. hazardous waste l i e f -
1 .  , ,  

- :  g a t i o n ,  e i n c e  t a q i b l e  i n j u r y  and.,,damage t o  the  environnent' .  . .  ,, , . .  

. . .' can occur soon a f t e r . e x p o s u r e  to, .halhrdous v a s t e s ,  a l though
I . , ,. .,. 

damage may n o t  man i fe s t  i t s e l f , m t i l  much later.  A t  least  one . .. 
, .., 

.. . c o u r t  has he ld  t h a t . w h e r c - a  l a n d f i l l  l eaches  toxic waste i n t o  . . : .  

.. groundwater over  a nuabar of years  and' harm r e s u l t n ,  t h e
" 

' 	 161-
*. exposure theory  ahould be  appl ied.  . -Appl ica t ion  of t h e  . ., 

e 
. I , .  

expo,sure theory in ,  t h e  CERCLA contex t  means t h a t  coverage. .  

.) * would be  t r i g g e r e d  under t h e  insurance p o l i c i e s  from t h e  .. I . 

* .  . . 
time when ' t h e  environment was first  exposed t o  t h e  hazardous 

. . . . 

. mate. .  Presumably, under the exposure theory, a l l  policies
. . .  3 . . 

3: f rcrp the..?fme.'of'&i.posal forward would be  implicated,  so 
. .  

.. . . long as some tangible dmnag'e t o  .the ey&roament could;:.,, 
i . .  Y .  

.. . : . .  ,.. .. bot shown!t o  have- occurredJ*at the. time of:~'~6ur.c..pnd?~to::, 

' , . . :. .have continued t h e r e a f t e r .  .. . .. .  . 
-.. . 

161 Jackson TownshiD v.  American Homes Assurance Co., Docket-
I .  	 L-29236-80 ( N . J .  Super.) (unrepor ted) ,  cited i n  Jackson 

Townshi v. Har t ford  Ace; & Indemnity Co., 186 N . J .  Super. 1 5 6 ,
d ( 1 9 8 1 )  (included i n  the  CompenbIum). 

_. ... . - ..- ...- .. 
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Notably, app l i ca t ion  . o f '  t he  exposure theory t o  t r i g g e r  

insurance coverage does no t  necessa r i ly  r u l e  out  appf ica t ion  

of t h e  mani fes ta t ion  theory t o  t r i g g e r  subsequent coveraue. 

In  some cases, i n  order  t h a t . t h e  purpose of t h e  pol icy  no t  

be undercut and i n  o rde r  t o  p ro tec t  t h e  reasonable  expec ta t ions  

of the  insured,  t h e  insurance coverage during t h e  period of 

manifes ta t ion  o f  t he  injury o r  damage is a l s o  t r iggered .  

_ISee Keene Corporation v. Insurance Company of North America, 

667 F.2d 1034, 1045 (D.C. C i r .  1981). This approach is 

cammonly known as t h e  "cr ipple- t r igger"  o r  'continuous injury" 

theory.  

The app l i ca t ion  of t h e  exporure,  man i fe s t a t ion ,  and 

t r i p l e - t r i g g e r  t h e o r i e s  has  f requent ly  r i s e n  i n  t he  analogous 

context  of t he  asbes tos- re la ted  d i sease  cases. In  those  

cases  dea l ing  with a slowly progress ive  d i sease  i n  which 

tissue damage occurs s h o r t l y  after i n i t i a l  i nha la t ion  

(exposure) ,  t he  cour t s  have gene ra l ly  favored t h e  more 

uenerous exposure and t r i p l e - t r i g g i r  theor ies .  a.P o r t e r  

v. American Ovtical  Corv.. -; Insurance Co. of North 

America v. Forty-Eight Insu la t ions .  Inc.. suura;  and Keene-
Carp. v. Insurance Company of North America, supra. 

(applying-both-t h r a p o e u r e  and manifestation theor ies .  

to- t r i g g e r  m a x i m  coverage under t h e  policies). One d i s t r i c t  

eatxt; hovaver. has adopted. s a h l y  tha manifestatfan. chaory 

i n  an asbes tos  r e l a t e d  d isease  case.  See Eanle-Picher ' 

I n d u s t r i e s  v.  Aiber ty  Mutual Inaurance Co. 523 F.Supp. 

110 (D. Mass. 1981). 

.. . . . .. . . . . .  . 
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_. .o *. ' ' . .Therefore ,  a l though.only  one-unrepor ted  s t a t e  t r i a l  
-. 

. _  c o u r t  dec ia ion  has addressed t h i s  i s sue  i n . , t h e  hazaraaus 

. 1 *. waate context, .  th,ere l a .  a t rong  analogous a u t h o r i t y  t o  

,.. support a p p l i c a t i o n  , o f , t h e  mare expansive exposure theory 

t o  t r i g g e r . i n a u r a n c e  coverage i n  waate caaea. . t ioreover ,  

t h e r e  l a.. , aome analogous a u t h o r i t y  -to aupport  app l i ca t ion  

. ,  1. of  both  t h e  man i fea t a t ion  and exposure t h e o r i e i  t o  t r i g g e r  
. .Lnaurmce, coverage. Consequently, 'once a p o l l u t i o n  inc iden t  

. . . 

. ., .haa been determined tp c o n s t i t u t e  'an' "occurrence" not  excluded 

e .  	 '. from ,coverwe-under ,a p o l l u t i o n  exclus,ion c l a u s e ,  t h e r e  

should be l i t t l e  problem i n  tr iggering .coverage under t h e  

- ,( . , I . ,maximum,number of p o l i c i e s  by app l i ca t ion  of t he re  theo r i e s .  

,. _  I ., .. . , , . .  F i n a l l y ,  che quept ion  must .be .anawered of how many 

"occurrcnces". .have' t aken  p h c e ,  :where t h e  i n j u r y  cont inues  

. , :A" o v e r ' a  period of time,.and may menifeat itself in d i s t i n c t  

;. . and pepa ra t e  kinds,  of damages. Courts determine t h e  f r e -

c . 3 ,  ' . . .'-.: quency o f ,  t h e  ,'.'occurrences," f o r  purposes :o f .applying a 

, ;' . .  p o l i c y ' s - per .occur rence  l i m i t ,  :or deduct ib le .  p rovia ions ,  by
. I  


171 
. - .  .."' . .  .: apply ing  one of . s e v e r a l  testa.- For~ 'a .d iacuas ionof each 

see .pnera l ly  Appendix C ,  pp... 559 s.s.. I . of t h e s e  t c a t a .  -. .  
-., .. . ,.. . .  

. . . .  - / , cinerally, t l iaaee:.cutr . . inclode: '. the. . ,?effect  t ea t "  
' - ( looking,  t o  t h e  vantage of t he  injure$ p&ty and , 

*, .~ -. .comlpo.nLy .fixt&ymorel chan one :"occurrence");; they
'"causation tent (v ide ly  accepted view baaed on;c x d S n a t f o n  -
of  ... cause)'-;:: the*- t i m e :  ,and apace.; tescn.. .(focuaiq:.0S;;praxbktv
of.'causa t ive  ' f ac to r s , .  in--&.r.am&spkW;.;; ttiw opera t ive  'I,*. .:: 

: - hazard t e s t "  (axamining cha-number of d i s t i n c t  causa t ive  
~ . ?  acts); .and t h e  "average person t e a t "  (wh.ich t a  what it 

,! ' , .  's,eema -- t h e  f a v o r i t e  of judgee.;not a a m o r a d  v i t h  more 
a b s t r a c t .  r a t i o n a l i z e d  a tandards) .  . , . ,  + :  ~< ,. .  . 

L 
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3 .  Apportionment of l i a b i l i t y  among i n s u r e r s  and insureds.  

Determinations concerning t h e  number and dura t i6n  of 

"occurrences" can have a s u b s t a n t i a l  impact upon the  e x t e n t  

t o  which m u l t i p l e  c a r r i e r s  03 a s i n g l e  o r  many insured p a r t i e s  

. 	 may be l i a b l e  -- a problem Rrea t ly  compounded by the  t e c h n i c a l  

colnplexity and l a r g e  numbers of defendants  t y p i c a l  i n  hazardous 

waste l i t i g a t i o n .  For a thorough t rea tment  of t h e  t h e o r i e s  

f o r  determining vhen "occurrences" t a k e  place and t h e  conse­

q u e n t i a l  a p p l i c a t i o n  of those  t h e o r i e s  t o  apportionment 

problems, see Appendix H, Note, "The A p p l i c a b i l i t y  of  General 

L i a b i l i t y  Insurance  t o  Hazardous Waste Disposa l , "  57 So. C a l .  

L. R w .  745 ( 1 9 8 4 ) .  

4. The scope of "property damage" coverage. 

Courts have become progress i v e l y  more v i l l i n g  t o  extend 

covered "property damage" t o  costs of voluntary and compulsory 

remediat ion -- e s p e c i a l l y  h e r e  t h e  insured is responding t o  

cond i t ions  which may r e s u l t  i n  f u r t h e r  damage t o  property,  
e 


h e a l t h  o r  t h e  envfronment, or vliere a governmental e n t i t y  

may i n c u r  costs  and seck eventual reimbursement. See Lansco.-
Inc.-v. Dept. o f  Environmental P r o t e c t i o n ,  138 N . J .  Super. 

275 (1975) ( included i n  t h e  Ccmpendium) (coverage of o n - s i t e  
. 

s p i l l  remediat ion requi red  by state law); US--Avfex Co. v; 

Travelers Ins .  Co.. 125 Mfch. App. S79 (L983) (included fn 

tke Compendb). (coverage of..FnUMtLgakiwe aad;remedtal 

c o s t s  f o r  state-mandated groundwater c leanup,  founded upon 

holding th'at groundwater was no t  proper ty  of t h e  insured):  
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.. . . . . .- and Riehl  T rave le r s  Ins .  Co., Civ. No.. 83-0085 (w.D..~ -v. . .  . ..-

Pa. A u g .  7 ,  198rO. V I 1 1  Chem. pI Rad. Uaste L i t .  Rptr.,F139
1 .  - . .. . . .  . .  

( included,  i n  t h e  Compendium) (coverage of CERCLA p o t e n t i a l l y  ,.. . 

, .  
1	 . 

., reponsfble  p a r t y ' s  abatement ' cos t s ) .  For a-more d e t a i l e d  . . . <. ' .  : 
discuss ion  ,of t h f s  f s r u e ,  -roe  Appendix I ,  M. Rodburg and 

, 

R. Chesler of 	Lovenstefn,  Sandler ,  .Brochin. Kohl, Ffsher .  
,. 

Boyran 6 tleanor. "Beyond t h e  Po l lu t ion  Exclusion: [e tc . ] ,. .  

(1984). .pp.  364-369; and Appendix J ,  K. Rosenbaum, 

.. -. . .. 
nInsurance,  Hazardous Waste, and t h e  Courts:  Unforeseen ' 

. .  . .  . .. 
.(I' .. . .  .. . $ , . I n j u r i e s .  Unforeseen.Lav," 13 Em .10204, 10205-10207 . 

8- ,. . 
%. . (July 1983). 

, , ' ~  . .: 
I .  

5.  S t a t u t e  of l i m i t a t i o n  questfons.  
. . . D 

I n  state common l a w  s u i t s  f o r  i n j u r f e s  or damage, t h e  . .  .. . .  

. .  .. I i c o u r t ' s , , c h o i c e  mong exposure,  man i fe s t a t ion ,  and t r i p l e - ' 

, < ,  .. . . . . .  , _  . t r i gge r  t h e o r i e s  o f  occurrence may have a , a u b s t a n t i a l  

. r e l a t i o n s h i p  t o  t h e  ntnning of the  app l f cab le  s t a t u t e  of 
-

1 % . '  ' . . ~ l imi t ,a t ions .  Fo r tuna te ly ,  t h i s  choice of  t h e o r i e s  t o  
. .  4 - . .  

< * . . .  <, . - ' + I !> 
determine when i n j u r y  oredamage *occurs" within t h e  meaning.. 

. ..,. I, . .  . ~. 

, >:. . ._,. of a,comprehensfve general l f a b i l f t y  policy vould not  

.. . .. .. d e t e m f n e  d e n  . the  statute of l imitat ions should commence 
0 .  181~ 


, .  . . .  running under crrt'ctA.- Otherwise, t h e  d a t e  t h a t  i n j u r y
1 - , .  

_. 
. 

.~ 18-I .Undar..Sectian.. l .~(.d).. of CERCLA, ,,42.'U:.S..C. :9612(4).: 
; I . .  

. .  . '- ~ I No: clafm may be ,presented, nor;  map,. an;. 
a c t i o n  be .commanc~~.forr~pse'uii\mdersi 

- .  . ' , .  ./ .  . . ,  t h f s  t i t l e ,  u n l e s s , t h a t  cla,im is ­
presentod;or  a c t i o n  commenced.w f  t h i n  . , , 

.Ij i . .  . .. three years  from- t h e  da t c . . o f  discovery... . ~ ,  . . 
'of t h e  loss o r  the.  date  o r  enactment 
of t h i s  ACE, whichever i s  l a te r  . . . 

__.. . . . _ _  _I_... . ._.... . 
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or damage 'is deemed t o  occur �or purposes of s t a t u t e s  of -
.. l i m i t a t i o n s  is g e n e r a l l y  the  d a t e  of mani fes ta t ion .  ._' -. United S t a t e $  v. Kubrick, 666 U.S. 111. 123-24- ' ,, 

(1979); -Urie v. Thompson, 337 U.S. 163, 170-71 (19&9),  _ .  

6. Defenses avai labTe t o  the  in su re r .  

[.&ere an i n ju red  peraon may sue t h e  i n r u r e r  d i r e c t l y ,  

before  or after judgment agPfnSt t he  inaured,  t h a t  su i t  is 

g e n e r a l l y  s u b j e c t  t o  a l l  the  defenses t h e  insurance company 
# 

has a g a i n s t  t he  in su red ,  including t h e  defense t h a t  t h e  

insurance company haa no t  received not ice  of t he  underlying 

l a v s u i t  as per  t h e  p o l i c y  terns and dead l ines ,  and t h e  

defense chat  t he  insured h a r n o t  copperated with the  
, 

insurance 'company. Generaliy,  .judgment c r e d i t o r s  s tand  in 
-. 

the  shoes of t h e  insured and have r i g h t s  no g r e a t e r  and n o '  

less than t h e  in su red ' s  r i g h t s  would be i f  i t  had paid t h e  

judgment and then . sued  i ts  insurance company t o  recover t h e  

m o u n t  paid.  Creer v. Zurich Insurance Co. ,  611.S.U. 2d 

15'30 (Ho. 1969);  accord HcNeal V. Ranchester Insurance and 

Indenninf ty  Co., 560 S.W. 2d 113, 119 (Mo. Ct.App.,l976) 

( r i g h t s  of t h e  in ju red  person are derivative and c a n . r i s e  

no hggher t lun  those of the insured).  &e & Appendix L. 

Appleman, Insurance Lav as Practice,S.S 48T3-&1'7- (tiereafter. 

"Appl emin") .. 

Problems. Ptith: notice;.etc;'., may~:prkaaat:.camide rab le .  

d i f f i c u l t i e s  during a t t e m p t s  by the  United S t a t e s  t o  recover  

f o r  CERCLA c o s t s  against  insurance companies. 

... .. .-.. .. . .-... . . . . . .. ... . 
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-
.-- .- - .. ..-. __. 8. Construct ion o f  CGLIPollution Exclusion p o l i c i e s  

L '  . .  . ._ 
In  response t o  t h e  j u d i c i a l  i n t e r p r e t a t i o n  of the new 

- .'. . . ' 
~ 

. .  . "occurrence" language i n  CCL p o l i c i e s  the insurance indus t ry  
I . .. :  

, 3 . 
developed a s p e c i f i c  &clue ion  t o  i t s  e i i c i e s  which was 

* . .  ~. 
meant ' t o  clar i fy  insurance covera ie  foot ctaims f o r  po l lu t ion  

. I  

, ,:, . . damage.. -See . pp. 7-9 f o r  exc lus ion  language and h i s t o r y .  

This exclus ion ,  r e f e r r e d  t o  as t h e  "po l lu t ion  exc lus ion ,"  

.. . has  n w  been incorporated i n t o  t h e  p r in t ed  provis iona. . , . .  _ .  
A 7. . , 

of most c m m e r c i a l ~ i n s u r a n c eforma. I t  was  intended by. . . . . .  
; , ,  . .., . t h e  Insurance 

. .  
Rating.Board, not  t o  r e s t r i c t  coverage, but  

. I , . .. , , 

:~ 

merely t o  c l a r i f y  coverage by t h e  'use of  t he ,  nev language.. . .  
, .? >I ..t 

The po l lu t ion  exc1u;ion 
. .  

dfsa l lous  ciaims f o r  bodi ly  in ju ry. .  ., ': . .  . .  
o r  proper ty  dama;e.'due t o  a..r e l e a s e  of  t o x i c  c h k i c a l s ,  waste  . ,  . .  . . >., .  4. 

materials, p o l l u t a n t s  'o r  contaminant; i n t o  the  environment-­. .  . . .  
2 , , . .... 

j ," .. . .  unless the  r e l e a s e  is "sudden and 'accidental ."  There is a 
L . .  _.1 .  


, . ,  s p l i t  of  a u t h o r i t y  regarding t h e  meaning of  these terns .  .., i . . , . .  

. .' 7  
Several '  cou r t s  have held t h a t  they are ambiguous, and have

. * .  
construed the.clau.& 

,.,2 ". ,:-
_ .  

~ ;2* . . . 
e . * .  . ,

broadly . i n  f a v o r , o f  t he  insured. I n  
. . . I . .  

, * , '7, 
t hese  cases ,  coverage of t h e  p o l l u t e r  has  been upheld. In 

. I  . . .  I . , . 
. c o n t r a s t ,  some r e c e n t  decfs ions  have held t h a t  the u c 1 u F i o n  

' . . I _ .  I 

.. may apply to,*theknowing, frequent"hasardous waste p o l l u t e r ,  

. .. .  . . , and'that.: tkere ',fE:,no'..&iguity in the "suddencand accidental!:,. 
_ .  , .. .

clause in.aurh cases.. . .  

. .  . ..- Lang-atau4iw; p r i n c i p l e s  of .  inautance:contract. construe­.. 

..-.\. ,.. ,,. . , .. - . t i o n  include t h e  r e q u i r e m n t  t h a t '  t o  be e f f e c t i v e ,  an . 
g.. . _ .  I 

exclus ion  must  be  conspicuous, p l a i n ,  and c l e a r ,  and, must 
. . 

be construed s t r i c t l y  aga ins t  t h e  in su re r  and l i b e r a l l y  fn 
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. ._ favor of t h e  inaured.  _.See. -. Pepper I n d u s t r i e s ,  I n c .  V .  -
Home Insurance Co., 136 C a l .  R p t r .  906, 67 C.A.3d 1012 bch  

D f a t .  (fncluded i n  t h e  Compendium). Any ambigui t ies  must 

- be resolved i n  favor  of the ' fnsured .  7 AbbfsSee, m,-
! 

- - - - .Urfguen Oldwobfle-Bufck. Inc. v. United S t a r e s  F i d e l f t y  

Ins. Co.. 95 Idaho 501. 511 P.2d 783 (Idaho 1973) and no te  

11.  auura. The cour t a  t h a t  have conaidered t h e  p o l l u t i o n  

excluafon e l auae  have almoat unmfmoualy held it t o  be 

mbfguoua,  a fnce  f t  f a  f a i r l y  auaceptfble  t o  two d f f f e r e n t  

i n t e r p r e t a t i o n a .  As ruch. they g e n e r a l l y  have resolved t h a t  

ambgguity fn favor of t h e  fnaured. -See, 6,Unfon P a c i f i c  

Inaurance Co. v. Van Weatlake Union. Inc.. m;Nfaaara 

Countp v. Utica Mutual Inauranee Co., 103 Mfac.-2d 814, 127 

N.Y.S. 2d 171 a f f ' d  h39, N.Y.S. 2d S38 (1981) (included in 

the Compendfum); and Molton, Allen h Ufl l iams ,  Inc.  v. S t .  Paul 

F i r e  6 Uarfne fna.  Co., 347 So.2d 95, 99 (Ala.. 1977) ( included 

i n  t h e  Compendium). 
z 

The term of t h e  p o l l u t i o n  exclusion c lause  focus on 

t h e  fnaured'a i n t e n t  i n  the actual dfacharge of the  p o l l u t a n t .  

The d e f f n f t f o n  of "occurrence," on t h e  o t h e r  hand, focuses 

on the inaured'a expec ta t ion  o r  i n t e n t  v f t h  reuard t o  

cauaing daaiage or h u m .  The major i ty  of courra ,  takfng a 

broad view of insurance carrier's Ifabftfty. have f n t e r p r e t e d  

'	t he - pdllutiom Qtclwtau clause; toriethet w i t h  the, M i n i t o n .  

of "occurrence," t o  provide coverage except: where the re  is 

an in t enc lona l  consequence, caused by a pol lucer  who expec ts  
. or intenda h i s  conduct to  cause damage. %, u,A l l a t a t e  
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. Insurance Co. v.,Klock O f 1  Co.,  supra  ( included i n  t h e  -. .  . . - -
, .. ..~ .~ s a n p e n d i b )  ; union Pac i f ic :  Insurance Co. 'v. Van's \Jest lake 

. . .  Union, Inc.; 34 Wash. App. 208, 664 P.2d. 1262 (Wash. 1983);-
. .  ....--- .:-..-Jackson Township Uunicipal  Ut i l i t ies  'Au thor i ty  v., Hartford .. ... . .-- . 

. Accident h Indemnity Co.; '186.N.J. Super. 156,'451.A.Zd
-. - . ...- .- . - . - . .. 

I ,990 (N.J:Super App. Div. 1982). '(included i n .  t h e  Compendium). 

- _  '..---In Lonsco Inc.  v. Department of Environmental P r o t e c t i o n ,  
.. . 

supra a t . p .  282 ( inc luded  i n  t h e  Compendium), t h e  c o u r t  found 
. .  

. . t h a t  t h e . t e r m  "sudden," r a t h e r  than meaning "brief or of  s h o r t  

I! durat , ion,* means "happening wittiout prev ious  notice o r  on 

very b r i e f  n o t i c e :  'unforeseen: unexpected: 'unprepared. .  

for." The. . .term "accidental," means happening "tmexpectedly.. 
. .  . o r  by chance." The court t h e r e f o r e  conc luded : ' .  

. ,  . . 

I _  . .  . 
. .. . .. .. under t h e  d e f i n i t i o n  of "occurrence" 

conta ined  i n  t h e  policy, vhether  the 
i 1 occurrence  is a c c i d e n t a l  must be  viewed 

from t h e  s t andpo in t  of the insured  and i 

I . .  ' 7 s i n c e .  t h e  %oils p i l l  was ne igher  expected 
, It .  ' ,  	

nor intended by Lansco, i t  f o l l o w  t h a t  t h e  
s p i l l  was sudden and a c c i d e n t a l  under  the  

' ~ , ,  , 8 j :a!' ' Z exc lus ion  clause even i f  caused by t h e  . ' 

. . . d e ~ t b e r a t e b a c tof a t h i r d  par ty .  
! 

'.'. S i m i l a r l y .  i n  &ion ~ a c i f i i.Iiisuran'ce CO.,  supra.­
+! 

. ,  . a massive g a s o l i n e  1eol:occurred a t  t h e  insured ' s  gas. , . ,  . I  

; ' statha.  .Approximately .80,000 ga11ons"of "gasol ine laliked 
. . . . . . 

+; I , . -auk. of * mnall.~.holei n  'axiundergrorind gaaoLine 'p'ipe over a 
. . :paIicy'.r'raqoir~enrt h a t1. . .:. . . ,  . . period: 'of:months.. . ~ D e s p i t e ~ . t h e  

- .  
L" an' o c ~ ~ c ~ ~ b e ~ ' w ~ o d ' ~ e ~ ~ ~ ~ a r ~ ~ . e k e i ~ ~ ~ ~ ~ : ~ ~ ; ~ t h a ; : p a ~ ~ ; o n ~ : ~, .' 

'- .. ; . ,  "exc lus ion  clause, t h e  :court h'eld tha t  t h e  ieaking.froa:-the -. 

,. . . .  , . l ine '  was n o t  expected nor  intended; no r  was ,  t h e  r e s u l t i n g  
... .. . ., 

, . - damage. .The re fo re ,  t h e  po l iu t ion  ' exc iwio r i  c l a u s e  did no t  

I 

... . .  
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_ .  . - exclude coverage. 664 P.2d a t  1266. See 0180 Al l sca re  -

Insurance Co., supra a t  605, where the  c o u r t  states t h a r. _.--

t h e  d ischarge  o r  escape of gasoline could be both sudden 

and acc iden ta l .  even though undetected for  a s u b s t a n t i a l  

per iod  of time, s ince "8udden." as used i n  po l lu t ion  exc lus ion  

clauses, "need not be l imi t ed  t o  an inatantaneous happening." 

A f e w  courts have refused t o  f i n d  any ambiguity i n  

tne terms "sudden and acc identa l"  where t h e  insured knowingly 
E 

discharges  a subs tance  as a noma1 feature of operat ions, .  

but. has no expec ta t ion  of i n t e n t  t o  cbuse damage. In  Grea t  

Lakes Container Corv. v. Nat ional  Union F i r e  Ins .  Co.. 727 .-.----
F.2d 30 ( 1 s t  C i r .  1984) ( included i n  t h e  Campendim) t h e  

court  determined that no insurance coverage was provided t o  

Creac Lakes in  connection-with a-CERCL.4 a c t i o n  by t h e  

United S t a t e s  against Great Lakes-and o t h e r s  f o r  hazardous 

waste contamination. Notably, t h e  d i s t r i c t  cou r t  and t h e  

F i r a t  Circui t  focused-on twb documents i n  dec id ing  whether 

insurance coverage vas t r iggered:  (1) t h e  comprehensive 

gene ra l  l i a b i l i t y  insurance pol icy ;  and (2) t h e  United 

S t a t e r '  complaint against Great Takes .  Because t h e  United 

S t a t e s '  cumplaint a l l e g e d  t h b t  Great Lakes was l i a b l e  f o r  

contpafn8t ion which %&s: takm p l a c e  as 8 concomitunc a �  

ita re@.ar business act ivi ty  . ..". the F t r r t  C l r c k t  

determined t h a t  na rudden or eceFdentol accurrence  t r f g g e r i n p  

coverage was a l l eged .  The c o u r t  found t h a t  t h e r e  is no 

ambiguity i n  t h e  po l i cy  "when t h e  pol icy  is read a g a i n s t  

t he  cooplaint." Thus, *ere insurance is o r  map be a 
-

.~~ .. . .. . ^ .. . .. . . .__  . .. .. . . . . . . . . . ..... 
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F _  ,'.: :factor.; care' must be taken t o  . a v o i a - c o ~ t e r p r o d u c t i v e  --


. .  $leading.. ' ' 

. I CI .  

' ! 

.~ . . .  
.. -* The U.S; 'District Court  for  t h e  Eas te rn  Dfstrfct of 

, . 
.' -2 nichigan  'followed t h e  Grea t  Lakes ' d e c i s i o n  i n  hmerican 

. . 
St&te"s-1nsurancc.Co. v. Margland Casual ty  Co. 587 F. Supp.. 

. .  . - .  

. I * ' 

. 
 . , .- ._.--

. 1549 (E.D. '!4ich. -1986) .--(included f n ' t h e  Compendium). The 
? . .  

; cour ' t- .held t h a t  t h e  insurance companies d i d  n o t  have a 
. .  . .  

, E , duty' . to defend o r  indemnify t h e .  company 'because t h e  under­

' lyinp Nat iona l  D-' l i t i g a t i o n  involved t h e  cont inued,  
,	 . , _  ' . . :non-accidentd duPlping of  ,wadti! 'at t h e  s i te .  -

._ -..- . . I n  summary, t h e  general and widely'accepted view fs 
.A L. . , ; : t h a t .  CCL'policfes' v f t h  p o l l u t i o n , e i c l u s i o n  . c lkuses  provide 

. ,. .  :coverage' for  p o l l u t i o n :  i nc iden t s  hiere. e i t h e r  t h e  d i scha rge  
-. . . . .  

f t s e l f  or ' t he '  r e s u l t i n g  damage fs unexpected.or  mintended ..' . .. 

. But, under  t h e  Firs.t Circuit 's  d e c i s i o n  i n  Great Lakes. .  

. . 
.: Container , .  supra, t h e  d ischarge  must be  "accidental ." For-. 


..".... .. . &ample, coverage exists f o r  p o l l u t i o n  inc iden t s  which 

,. . ' . ... i ". .., :'&-..involvegradua l  seepage or l eak ing  	vh'ich is' unexpected or 
. . .  

.. .,.* ,-.&intended.. ' -. 

I .  

Y 

111.. Cons.truction of EIL' and IS0 Polfcies 
. 1 


\. , .  ' A.' -T6eEIL'Policp: . .  I . I  

. .  . .  mi ' E n v i t - c n t i r : ; T ~ p P i ~ e n t  L fab i l i t p"  (ErL), po l i cy  ' - . 
_ .  

. .  . ,  ' -wzs:.d&elopcd; t o  provide-coverage for  : l fabi l f t ies .not& 

.. . . . .._ tlioughk "tb. covered ,by'-CGL:'puUeF&fo:l.loving d e y e l o p e n t  

.x of t he  ' p o l l u t i o n  exc lus ion  ' - - ' t h a t  i s ,  claims f o r  property 
, -, 

' d b a g e  and -pers 'onal i n j u r y .  such is bod i ly  i n j u r y  , mental 

:anguish. d c s a b i l i t y ,  dea th  a i  any :time ' - - present  o r  i n-
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t h e  future  -- caused by non-sudden, non-accidental  "envfron- ­
mental impairment." These p o l f c i e s  have not  been t h 6  s u b j e c t  

of significant j u d i c i a l  cons t ruc t ion .  For an exce l l en t  

d i scuss fon  of t h e f t  terms, i i s u a n c e  and use ,  -s e e  Appendix K 

P. kilvyl "Environmen&l Impainnent L i a b i l i t y  Insurance 

and Risk Assesment , "  The Environmental Forum. Oct. 1982, 

p. 30 .  

B. The IS0 Po l i cy  -
The Insurance Serv ices  Office (ISO) po l i cy  fs 

g e n e r a l l y  more l i m i t e d .  The E I L  p o l i c y  -- r e s t r i c t i n g  

coverage t b  damages and l O E s e 8  a r i s i n g  o u t  of a "po l lu t ion  

inc iden t , "  vhieh inc ludes  only  " d i r e c t "  releases t h a t  result 

i n  "injurious amounts" of p o l l u t i o n  -- is gene ra l ly  be l ieved  

t o  cover only f o r t u i t o u s  damages, not chose which a r e  

"expected o r  intended." These p o l i c i e s  have no t  been the 

s u b j e c t  of o i g n i f i c a n t  j u d i c i a l  cons t ruc t ion ,  but t h e i r  

terms are discussed i n  - s u b s t a n t i a l  d e t a i l  and contrasced 

wi th  those  of  EIL p o l i c i e s  a t  Appendix A,  pp. 449-453. 

IV. 	 S t a t u t o r y  Insurance Requirements 

A. RCRA Financial Resrmnsib i l i ty  Requirements 

Under r o c t i o n  3004(6)  of RCRA. EPA must establish 

8tmdards "as may be nrees6ary or  d e s i r a b l e ?  for ffnancioLC 

te8ponribllfty. inchding financial r r8pons ib i1 f ty  f o r  

c o r r e c t i v e  action, .ppUcahla.ta o m r a  rpd opcratora  of. -
hazardous waste t r ea tmen t ,  s t o r a g e ,  and d i sposa l  faci l f t ies .  

19/ 

N
-19/ 1 2  U.S.C. 5 6924(a)(6) .  
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The 1984 amendments t o  RCRA added. in sec t ion  3004(t)  , t ha t  -

\ .  . .  f i n a n c i a l  r e s p o n s i b i l i t y  may be e s t ab l i shed  by any one 

. . .. . ' o r  a combination of t h e  following: insurance,  gua ran tees ,  
.. 

su re ty  bonds l e t t e r s  .of c r e d i t ,  o r  q u a l i f i c a t i o n  as  a 
' L ' '&I 

. . r e l f - i n s u r e r .  RCRA also r equ i r e s  o k e r s  and ope ra to r s  -' ..,..., , . . . .  . .  
of f a c i l i t i e s  with i n t e r i m  s t a t u s  t o  c e r t i f y  t h a t  the  

fac i l i t i es  are i n  compliance w i t h  f i n a n c i a l  r e s p o n s i b i l i t y  
.- -21 I 

requirement s . .. ' ,.. 

, The. r egu la t ions  requi re .  each f a c i l i t y  m e r  o r  ope ra to r  

t o  c e r t i f y  f i n a n c i a l  assurance f o r  both c losu re  and p o s t - c l o s m  
* . <  ., . 8 . ~ . .  

a c t i v i t i e s  and. .t o  main ta in  l i a b i l i t y  insurance aga ins t  both 
=. L ' 

.. ., audden a c c i d e n t a l  and non-sudden accident.+ occurrences..- :,. 
The requirements c o n a t i t u t e  Subpart  H of Ports 264 and 265 

,. . - >  ' .. - . 

of 40 C.F;R.'  Part 264 conta ins .  acandards t h a t  app ly  t o  
. ~. . 

. .. . . a  in te r im qtatus f a c i l i t i e s .  RCRA a l s o  p r w i d e a  for in te r im 
." . , ,  . . . 

1 ,  
, 

a u i h o r i z a t i o n  of qtate programs t h a t  a r e  & b s t a n t i a l l y  equiva-
I' . .. .' .' . 1 . ' ~. '  

, . .  ~, l e n t  t o  t h e  f e d e r a l  program., tiany s t a t e 8 , h a v e  some type of 
, . i ,L . . )  . ., .  ** I . .  .. . , .  

If i n a n c i a l  requirements f o r  closure and ,post-closure,  bu t  
. .. ,+$ , . 

,,'L; 
they v a g  cons ide rab ly  fkm s t a t e  t o  ata ate,. 

. I  . ,  The ' f i r s t  s t e p  t o  e s t a b l i s h  f i n a n c i a l  asaurance f o r ­. .  I . . a .  , . ,. 
pO8t-ChSrrte is t o  estimate.,,, ~ . . c ~ t , ; , , o f , . c l o s u r e :, ..c l o e ~ . n d :  . . 

, .  . . , .  . . . .  . 
. ,' .and-t he .  annual. c o s t  of-:post-closure, monitorlng and..maintenance. 

, . .. . I  .. 
. .  

. .  I .. . , ,  .,.. . , . .  * . .  " ' /  

. . .  ., . t .< 

-20/ 42 U . S . C .  1 6 ¶ 2 4 ( ~'. )... I . d :  . .  
211 42 U.S.C. Sect ion  6925(e)(2)(B) and (e)(3)(B).-
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The amount of f i n a n c i a l  assurance must a t  l e a s t  equal the -
adjus ted  c o s t  es t imates .  The owner and opera tor  may Gse one 

o r  more of s e v e r a l  mechanisms allowed by the  r egu la t ions  t o  

. meet the  requirements. Aa noted above, t h e  poss ib le  mechanisms 

. inc lude  t r u n t  funds,  s u r e t y  bonds ( t h a t  e i t h e r  guarantee pay­

ment into a t n m t  fund o r  guarantee performance of c l o s u r e  

o r  pos t - c losu re ) ,  l e t t e r s  of c r e d i t ,  and insurance; o r  the  

owner o r  opera tor  may meet t h e  requirement by s a t i s f y i n g  

a f i n a n c i a l  t e s t  t h a t  provides a corpora te  guarantee of 
L 

c l o s u r e  o r  post-closure.  
221 

To meet t h e  f i n a n c i a l  assurance 

requirements ,  an owner o r  ope ra to r  may use  more than one 

of t h e  op t ions ,  except  the  f i n a n c i a l  t e s t  mechanism. 

One o p t i o n  may be used t o  assure fundr f o r  a l l  fac i l i t i es  
-_  -

of one m e r  o r  opera tor .  The most of t en  used mechanism 

- i s  t h e  f i n a n c i a l  test  (about 80 percent)  and the  l e a s t  

used is insurance (about 2.7 percen t ) .  =A will r e l ease  

t h e  f a c i l i t y  from the  f i n a n c i a l  assurance requirements 

a f t e r  r ece iv ing  c e r t i f i c a t i o n  t h a t  c losu re  has been 

accomplished as s e t  out  i n  the  c l o s u r e  plan. 
Y 

Closure and pos t -c losure  insurance must s a t i s f y  a number 

of requirements.  The owner or  ope ra to r  must submit a c e r t i f i ­

cate of-famaranee n r t h e  Regional Administrator.  TRe .policy 
m e t  be tnmzred for a face amount a t  least equa1.m the 

-
-221 40 C.F.R. 261.143. 265.143. 

- .. . . ... - .. ... . . . .. _ _  . . -.--. ~. . ~ __ 

x 
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-1- c losu re  o r  pos t -c losure  c o s t  es t imate ,  and i t  must guarantee-
t h a t  t h e  in su re r  will pay f o r  t he  c losure  o r  pos t -c losure  

~ , . ' ,, . 
a c t i v i t i e s .  ' If t h e  c o s t  of c losu re  o r  post-closure is  

. .  . ,~
. . ,  I . r-7 

. s i g n i f i c a n t l y  ' g r e a t e r  than t h e  face 'mount of t h e  po l i cy ,  
. . . ': ' ' ,

EPA may vi thhold  reimbursement 'ok funds.  The owner o r-
operato; may not  t e k i n a t e  the  pol icy  v i thou t  EPA approval ,  

. ,. t )  - . ,.,. . .  a o r  nay . t h e  ' i n su re r  cancel t h e  policy &apt  f o r  f a i l u r e  

t o  pay the  premi&. Even upon f a i l u r e  t o  pay t h e  premium, 
.I ' t he  in su re r  cannot .canca1 t h e  pol lcy  it v i t h i n  120 days 

' '  of not ice  of  f a i i u r e ,  t h e  f a c i l i t y  abandoned,' in te r im 

s t a t u e  is terminated, '  closure l a  ordered ,  or the  owner o r  
- ., 231:I.operator fs named a debior  i n  a bankruptcy proceeding. -

.. , 
, / .  In add i t ion  t o  thh c l o s u r e  and '  post-closure f i n a n c i a l  

~. . .  . . 
asaurances ,  t he  owner o r  opera tor  muat demonstrate f i n a n c i a l  - . . , . ' ? '  . 

. .  , .,A. r e s p o n u i b i l i t y  ' f o r  claims a r i a i n s  frm' i ts  opera t ion  f o r  
21I

1	 . 

._ .  I . . .  ­
per sona t  i n j . u r b s  o r  proper ty  damage t o  t h i r d '  parties. 

j.l . -- 1 .  . . I  

. ., 
, a<:;: For sudden 'accidental  occur rences ,  t h e  owner o r  opera tor  . , .  

mil l ion  per, . , J ' ; . , j  '-!-.mustmaintain l i a b i l i t y  coverage of 'a t  l e a s ~ ~ 5 1  
-'­

241,- occur ience 'wi th  an innuai  aggregate  i f '  a t  l e a s t  $2 m i l l i o n .  
. . .  .. , . I. ~ ., ~ ~ For non-sudden a ~ i d e n t a loccurrences,  t h e  o g e r  o r  ope ra to r  

. .  
.. .  % . ,  . ' ' I  .~ , .".I. 

. .  '&..a: i i r r fke i  impo&dment, l a n d f i l l ,  o r ' l and - .t reatment  f a c i l i t y  
.. , 

-t h i a t d i n  l i a b i l i t y  coverage of  a t '  l e a s t  .$3 milr ion  per  
. ..  

7 .. .  oeeflrrence vitti i n  an&crl.-aggregate o ~ ~ S ' m i l 1 ~ o n .me;owner 

' e231'. 60'C.F.R. 266-1&3(ef(8),  6On C.F.R. 265-143(&)(8) .-
-241 40 C.F.R. 2 6 d . 1 4 7 ,  265.147. 
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or opera tor  may demonstrate f i n a n c i a l  r e s p o n s i b i l i t y  by 
25i 

having l i a b i l i t y  insurance,  as s p e c i f i e d  i n  t he  regulations-

by passing a f i n a n c i a l  t e s t  f o r  l i a b i l i t y ,  o r  by using both 

mechanfsms. Variances from these  requirements are a v a i l a b l e  
! 

i f  the ovner or  opera tor  demonstraces chat  t h e  levels of 

insurance are hfgher than neceasary. Conversely,  t he  Regional 

Adminis t ra tor  may impose higher  levels of coverage i f  var tan ted .  

The owner or opera tor  must cont inuously provide l i a b i l i t y  

coverage f o r  a f a c i l i t y  u n t i l  f i n a l  c losure .  Therefore,  a f t e r  

f i n a l  c losu re .  claims f o r  personal  i n j u r y  or property dmage  

t o  t h i r d  p a r t i e s  are no longer covered by insurance required 

by RCRA. However, upon eventual t r a n s f e r  of  l i a b i l i t y ,  

C E R C U ' s  Post-Closure L i a b i l i t y  T r u s t  Fund w i l l  -assume " t h e  

l i a b f l i t y  e s t ab l i shed  by t h i s  s e c t i o n  o r  any o the r  l a w  f o r  
26 r 

t h e  owner or opera tor  of a hazardous vaste f a c i l i t y .  . .w -. 
8 .  	 CERCLA FINANCIAL RESPONSIBILITY REQUIREEENTS

27 
CERCLA Sec t ion  lOB(a)-'requires t h a t  t h e  owner o r  operator 

'of each descr ibed  vessel "carryinp hazardous substances 

- - a s  cargo" maincain a t  least  $5 mil l ion  i n  "evidence of 

f i n a n c i a l  r e spons ib i l i t y . "  Proof may be e s t ab l i shed  by 

any cambination of 'inaurame, guarantee.  r u r e t y  bond, o r  

q u a l i f i c a t i o n  as a salf-insurer.'' Th t s  requtrement is 

e r a e n t i a l l y  an expansion of preexis t ing  spill-response 

-251 242 C.P.R. 265.147(.)(1). 

-261 42 U.S.C. S 9607(K). The 99th Congress is consider ing
e l imina t ing  t h e  e n t i r e  post-closure l i a b i l ' l t y  t r a n s f e r  

sch&e. 

-271 4 2  U.S.C. S 1321(p). 

-. - . . . . . . . . . ~ - __ . . ... ....... . .. ..... .... . .. -
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I '  I .  I. .. I .. 28 1-

. .  program requirements under t h e  Clean Uater ,Act .  Insurance .-. . .  . 
' 1 '  . ., . . . . 

, . '  p l i c i e f  .issued under these  programs should ' .be considered 
, - ,. < . :  

- whenever a r e l e a s e  from.. v e s s e l  is involved. CERCLA 
I	 . - . $  

. .  29 1 * .  . 

-
. .Sect ion '  108(b)- r e q u i r e e ' t h a t  ' t h e  Adminis t ra tor ,  no . .  

.~ . . .  
earlier than December 11, 1985, promulgate f i n a n c i a l  respon­. .  

a i b ' i l f t y  requirements �or fac i l i t i es  no t  covered under t h e  
., . ,  

~RCRA s u b t i t l e  C program. P r i o r i t y  is . .t o  'be given t o  " those . . .  

' ,: c l a s s e a  of f a c i l i t i e s "  &ich "present  the' h ighes t  l e v e l  of 

. ' r i s k ' o f  injury." This proprom has not  begun, but  should .. .. - # '  . .  . .  I .  

_ .  be considered as a poten t ' i a l  aource  of  coverage ' a f t e r  
, ,  

December 1 1 ,  1985. 
. , ., .. 
*, Tvo'+r;ic1es d i scuss  many of t h e  +hove i ssues  i n  

? 
. A . .  

g r e a t e r  d e t a i l .  Appendix 8 ,  D. Jernberg,  ",Environmental. .  
~ . :, 
, _  - . .. . .  

Risk Insurance, ' '  F1.C Quar te r ly ,  Winter 1981, pp. 123, If 
I . , 

-.1 .  	
.. . scq.. b r i e f l y  addresses  t h e  RCRA and CERCIA inaurmce . .  . , 

schemes and . .follows 'with a d e t a i l e d  . .discuss ion  of coverage 

.I.?" ' . ' &der d i f f e r e n t  policy types and examines var ious  develop­
. .

1 . 

'. .. >  e . 

8 . ,...;,merits i n  t he  wr i t i ng  of exclusions.  Appendix.C, A. Ligh t ,. .  1. . .  . .  I 

. a,,!. .*. . - ;."The Long T a i l  of  L i a b i l i t y ,  [etc.]," 2 Vo. J. Not. Res. 
.. . _ . _- . I . ...-. L. 179 (1982). dincursea unce r t a in t i en  concerning coverage,. . . - ._ .. . . S l  - , . ,  . 

' as  k & e n  RCRA program insurance and  t h e  C E R C U  post-closure. .. .. 

, 

.. ..- ... .. .. . .. ~~ - .. ___ . . -_ _  . .. . . .. .. . . . .  
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" fo r  bad f a i t h  e i t h e r  i n  n e g o t i a t i n g  o r  i n  f a i l i n g  t o  
--

n e g o t i a t e  the settlement o f  any ch im."  Thus, t h e  United 

S t a t e s  may assert state d i r e c t  a c t i o n  claims o r  assigned 

bad f a i t h  claims i n  a d d i t i o n ' t o  i t s  federal d i r e c t  a c t i o n  

claim. 

One l i k e l y  enforcement issue occurs where t h e  insured 

i s  i n  bankruptcy. RCRA Subsect ions 300&(t)(2)  and ( 3 )  

. l eaves  open t h e  ques t ion  of vhc thcr  t h e  insurance  proceeds 

a r e  p a r t  of t h e  estate i n  bankruptcy. Our probable p o s i t i o n  

vi11 be  t h a t  i f  t h e  judgment i s  n o t  s a t i s f i e d  from the 
/estate after a per iod  of time s p e c i f i e d  by s ta te  l aw,  

vh ich  i s  l i k e l y  r i n c e  i t  is i n  bhnkruptcy, then  t h e  proceeds 

are not p a r t  of t h e  estate and the government o r  o t h e r  

claimants may t ake  a c t i o n  d i r e c t l y  apa ins t  t h e  i n s u r e r  f o r  

t h e  j udgment. 

2. CERCLA enforcement claims. 

The o n l y  express  r i g h t s  of  a c t i o n  a g a i n s t  insurance 

carriers under CERCLA are authorized a t  subsec t ions  108(c) 

and ( d ) .  62 U.S.C. 9608(c) and (d).  and which provide: 

(c) Any claim authorized by section 9607 
or 9611 of t h i s  t i t l e  may be asserted d i r e c t l y
against auy guarantor providing evidence of 
fiarPrfJ.reaponaibLl i ty  as r equr i ed  under 
t h i s  section. In defending such a claim,  the 
guarantor may fnvoke a11 right.  and defenses  which 
MUrd be  available t o  t h e  owner or o p e r a t o r  under 
t h i s  subchapter.  The guarantor  may a l s o  invoke 
the defense.th.t the lncfdcnt.uaa w e d  by the 
w i l l f u l  misconduct of t h e  owner or o e r a t o r ,  but 
such guarantor  map n o t  invoke m y  o t1e t  defense' . 
t h a t  such guarantor  might have been e n t i t l e d  to 
invoke i n  a proceeding brought by t h e  owner o r  
ope ra to r  a g a i n s t  him. 
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I .  . ,,.: I (d)  Any guarantor  ac t ing  i n  good 
9834.5 

-- f a i t h  aga ins t  which claims under t h i s  -
Act a r e  a s se r t ed  as a guarantor  s h a l l  
be  l i ab le  under sec t ion  9607 of t h i s  
t ' i t l e . 'o r  section 9612(c )  of t h i s  t i t l e  
on ly  up t o  the rnonetary. l imit8 of  t h e  * 
policy of insurance o r  indemnity c o n t r a c t  
such guarantor  has undertaken o r  t h e  
guaranty  of  o t h e r  evidence of  f i n a n c i a l -
r e s p o n s i b i l i t y  furnished under t h i s  .. 1. 

~1 . r c c t i o n ,  and only  t o  the  ex ten t  t h a t  
l i a b i l i t v  is  not  excluded bv r e s t r i c t i v e  

. ' endorsemkt :  Provided, t h a t - t h f s  rubscc­
t i o n  s h a l l  no t  a l t e r  t h e  l i a b i l i t y  o f  any 
person under s e c t i o n  9607 of t h i s  t i t l e .  

The au tho r i za t ion  of a direct  claim a g a i n s t  a guarantor  

fa  l fmi t cd  t o  a "guarantor providing evidence of f i n a n c i a l  

r e s p o n s i b i l i t y  as reaui red  under t h i s  sec t ion"  (mphas i s  

I .  ,._'.', - -added): Sec t ion .  108 has, ,pm provi r ions  requi r ing  evidence 

; of  f i n a n c i a l  r e s p o n s i b i l i t y .  Sec t ion  108(a) requi res  evidence 

of f i n a n c i a l  r e s p o n s i b i l i t y  by.  t h e  owner o r .  operato'r of 

certain v e s s e l s  and of fshore  f a c i l i t i e s . : . i n  accordance w i t h  

regulations-.pruibulgated by t h e  .President .  Thus, once the  

P res iden t  o r  h i s  designee promulgates such regula t ions ,  a 

: . . r fRht  of d i r e c t  a c t i o n . f r  a v a i l a b l e - a g a i n s t  .any insurer  .. 
. .. i s s u i n g  insurance upder those  r egu la t ions  t o  a covered-301 

" vesae l  or  o f f shore '  f a c i l i t y .  

' . The recond requirement fo r ' qv idence  of f i n a n c i a l  

t e s p o n s f b t ~ f ; ~ t ~ - ~ r S ~ , t f o n '' S c c t k r :  1080):, .  . .208(.b). . 
. ,  .& 

.. . .,. r 

- the .view Xhat .8cctian.u 8 ( a )  of;36/ 'fherCa~t:~.Cuardr:'ePlrtr. 
CERCI;A " impl ic i t lyn- ~l8r;ori:sppenadqr~fSnonefa.l: .,

respons. ibi1i ty  r egu la t ions  under s e c t i o n  311(p) of the Clean 
Uater Act,  33 U.S,.C..,UZl(p) ,. qnd- t h a t  under the ,provis ion
sec t ion ,~302(c )of CERCLA. 02.  UIS.C. 9 6 5 2 ( c ) ,  t he  ' sec t fan .  

[FOOTNOTE CONTINUED ON NEXT PAGE] 

http://action.fr
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e s t a b l i s h e s  a framework for* impos ing  f i n a n c i a l  r e s p o n s i b i l i t y  -
r a q u i r m e n t s  on onshore f ac i l i t i e s ,  b u t  on a prolcnged 

schedule. Not l a te r  than December 11. 1983. t h e  P res iden t  

is t o  i d e n t i f y  t h e  classes of f a c i l i t i e s  f o r  which f i n a n c i a l  

r e s p o n s i b i l i t y  requirement# vi11 be  developed. The actual 

requirements are t o  be promulgated no earlier than December 

11,T 1985. When t h e  r e g u l a t i o n s  are promulgated. they are 

t o  impore incremental  f i n a n c i a l  r e r p o n s i b i l i t y  requirements 

over a period o f  n o t  less than  three years  nor more than 

six y e a r s  from t h e  d a t e  of promulgation. Thus, under t h e  

framework e s t a b l i s h e d  i n  Sec t ion  108(b),  f i n a n c i a l  respon­

r i b i l i t y  requirements  would not begin u n t i l  a t  least December 

11, 1985,  and conaequently. a d i r e c t  claim against an 

insurer under Sec t ion  l08(c) could not be  made u n t i l-31 I 
af te r  t h a t  da te .  

[FOOTNOTE CONTINUED FROH PREVIOUS PAGE] 

311(p) r e g u l a t i o n s  remain i n  f u l l  fo rce  and effect  u n t i l  
such time as section 108(a) r egu la t ions  are issued.  

F i n a n c i a l  r e s p o n s i b i l i t y  requirements and d i r e c t  cause 
o f  a c t i o n  p rov i s ions  s i m i l a r  t o  those contained i n  r e c t i o n  
108 of CERCLA are also found i n  s e c t i o n  311(p) of t h e  Clean 
Uater A c t ,  33 U.S.C. 1321(p), and i n  r e c t i o n  305 of t h e  Outer 
CantincPul.SheL�I,andr A c t  Amendments of  1978, 43 U.S.C. 
1815. 

The mthoricp-t o  promulgate finrnctal taapon;ibilf;y
r e g u l a t i o n s  r equ i r ed  under CERCIA r e c t i o n  108(a) regard ing
verircls.and offsttote facilities was de lega ted  t o . t h e  Coast  
Guard by Executive Order  U418 Way.5; 1983). W.Fed.Reg.
20891 (!lay 10, 1983). 

311 T h i s  e n t i r e  provis ion  may be  q u a l i f i e d  i n  the  ssme-
manner-as set  f o r t h  i n  RCRA Sec t ion  3004(t)  durinu 

r e a u t h o r i z a t i o n  of C E R C U  i n  1985 .  

.. ....... . . . . . . . . .  .___.~_ ... ..... . . . . . . . .  .... 
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The next  'quest ion is vhether  some o t h e r  f e d e r a l  claim 

aga' inst  i n s u r e r s  may be found o r  implied under C E R C k .  

The tvo r e c t i o n s  of  CERCLA most r e l evan t  t o  the  p o s s i b i l i t y  

of a r i g h t  of d i r e c t  a c t i o n ' a g a i n r t  an i n s u r e r  a r e  Sec t ions  

107 and 108, 1 2  U.S.C. I 9607 and 9608 .  Sect ion  107 is 

t h e  m a i n ' l i a b i l i t y  'provision of CERCLA and does not  by i t s  
' terms inc lude  in su re r s  among t h e  L i s t  o f  respons ib le  p a r t i e s  

l i s t ed  i n  Sec t ion  107(a). Sec t ion  107(e) preserves  t h e  
c 

v a l i d i t y  of insurance agreements, bu t  does no t  i m p l i c i t l y  
I .  ' o r  e x p l i c i t l y  au thor ize  ac t ions  d i r e c t l y  a g a i n s t  inaurers  

.. ... by a ' p a r t y  o t h e r  than t h e  insured.  As noted above, an 

*.. ana1ysi.i of  t h e  language. of s e c t i o h  108 r i i a l s  a l e g i s l i t t v e  
,. .:, .. . - ,. 
. .  i n t e n t  t o  permi t  a c t i o n s  d i r e c t l y  apa fns t  ' f i n a n c i a i  respon­

? , I  - .  
s i b i l i t y  insurers, bu t  only,under ' l i n i t ed  .conditions.  

. . I  

A c l e a r  federal d i r e c t  r i g h t  of a c t i o n  under CERCLA 

aga ins  t insurance  companies appears - to .  be dependent upon the 

i s s i n c e  of  f i n a n c i a l  r e s p o n s i b i l i t y  r egu la t ions .  As t o  t he  
. o 

.. . 3I :;:'.onshore f a c i l i t i e s  with . which ve d e a l  mo8.t f r equen t ly ,  such 

. - . *  r e g u l a t i o n s  v l l l  not  be .  promulgated u n t i l  a t  least December 

, .  11 ,  1965.. In  t h e  in te r im,  t h e r e  i s ' o n i y  ,a.p o t e n t i a l  f o r  
j . ,; , ,. ., . 

1. ' _ .  developing an h t e r i t i t i h f  feder.1 common l a w ,  bared-on 

-


.. the .  need ' f o r  a. uktifok approach t o  t h e  ,assertion. of'chifms,.;~. 
. . 

: genita&ly.i olSowed:.under -8,tate.. ,  ..law. CERCLA'.rection 302k) .  '. 
. , 

prase+s;. f i n ~ = ~ ~ ~ - - ~ ~ ~ ; ~ ; ~ ~ ' . = ~ ~ i . i s s ~ d ­.* 

.': under s e c t i o n  311 (p) of  the Clean .Water A c t '  urd RCRA. i s  
. .  . :. 

' I ,  I ,  w e l l ;  as. a l l .  s t a t e  d i r e c t .  action"c1aims which the  United 
I . 

S t a t e s  may b e  eniieled t o  assert. 
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B. 	 Assigned or Subrouated Clafms of t h e  Insured 

Assignment A f t e r  Judgment, Assignment Before -
Judgment, Assignment of-Claims f o r  Breach of 
Duties ,  and Assignments Af t e r  Bankruptcy 

This sec t fon  w i l l  discuss whether and under what condi­

t i o n s  a defendant o r  p o t e n t f a l  defendant fn  a RCRA o r  CERCLA 

c a s e  could ass ign  i t s  clafm aga ins t  i t s  l f a b f l f t y  insurance  

c a r r i e r  t o  the  Unfted S t a t e s .  An with o t h e r  insurance i s s u e s ,  

t hese  a r e  l a r g e l y  f r s u e s  of S t a t e  law. Accordfngly. s p e c i f i c  

s ta te  a u t h o r f t f e s  rhould be consul ted before  any s t r a t e g i c  

decfs fons  are made. 

Resolutfon of assfgument ques t fons  depends t o  a sub--7-6 

r t a n t f a l  degree on t h e  f a c t u a l  contex t  of the case. This  

dfscussfon  arsumes t h a t  the Unfted S t a t e s  has  a RCPA o r  

CERCIA claim aga ins t  a defendant and t h a t  t h e  defendant  has. 

p o s s i b l e  l f a b f l i t y  fnsurance coverage wi th  r e s p e c t  t o  t h a t  

claim. If the  defendant  fs a "deep-pocket," f .e . ,  it will be 

a b l e  t o  s a t f s f y  any j u d p e n t  auafns t  it, t h e  Bnfted States 

probably would no t  want t o  take more than a pass ive  r o l e  w i t h  

r e spec t  t o  insurance coverage i ssues .  Acordfngly, f o r  purposes 

of further d iscuss ion ,  we can assume t h a t  t h e  defendant has 

l f t t l e  i f  m y  asset ;  t o  s a t f s f y  t h e  CERCLA judgment and t h a t  

t h e  Unfted States' prfmary hope f o r  r u b s t a n t i d  recovery is 

frm the insurance carrier. 

Assfsrrmant A f t e r  J u d m e n t  

FLndamental fssuea.rsgudfng &e prusecution of d f t u r  

a c t i o n  clafms a g a i n s t  an in su re r  a r e  usua l ly  dependent on 

'I 

. . . . . ., . . . .-



. .  

.~ 

... 

. .  . . . .  . .  I 

whether a judgment ha? y e t  been en tered  a g a i n s t  t h e  insured 
, .  

,,. - . .. , 
. i  

. ,  -_ -
. I defendant  on ' the . .c la im:  I f - f t  has,  t h e r e  a r e  a numb& 

. a ,,. . .~ ..:. of  . , poss ib l e  methods for  pursuing. claims d i r e c t l y  a g a i n s t  t h e  

.., . ,  . I i n s v a n c e  carrier. .These may inc lude ,  ,depending on t h e,. . . .  

* _. "' ~ . , .j u r i s d i c t i o n , , a n d  t h e  insurance policy involved, proceeding 

t .  . . as.;a t h i r d  p a r t y  b e n e f i c i a r y , u n d e r.t h e, . . . .  .policy,  as a judgment 

. ,  . c r e d i t o r. , .  . garn i shee ,  as an ass ignee .  .or proceeding under 

., . ., .. . .. . ,, . .,>.. ~ - . app l i cab le .  s t a t u t o r f p r o v i s i o n s  allowing . d i r e c t  s u i t  a g a i n s t  

t h e  insurance  carrier. .  See A. Windt, I n s k a n c e  Claims and 

. . .. ... ., . ' , ,.Disputes 365 . (1984). Of course ,  i f  t h e  insurance  carrier 

. , .I.. .  . .har  defended i t s  fnsured.without  a reservation of i ts  
~ 

. . .-.,r i g h t  .t o  deny coverage,  i t  .can be expected. t o  pay the  
2 ... 
judgment, . t o  _ ,  ,.. .: t h e  e x t e n t  of po l i cy  limits, v i t h o u t  t he  need 

f o r  f u r t h q r  proceedings.  

..,I n  . the absence of .a policy provis ion  providing f o r  

. .  d i rec t . ,  a c t i o n  by , t h e  in ju red  ,pa r ty ,  t he  United S t a t e s  could. 
. . , 

c. 	 .... I 

.. 
?,;, .JL -

~. , . proceed a f t e r  judgment v i a  ,garnishment o r  a p p l i c a b l e  s t a t u t o r y  
., . -

,, ;  I ,  . .*prov i s ions  allowing d i r e c t . c l a i m s  a g a i n s t . t h e  in su re r .  

' .. #  .,I. 
. A l t . e m a t i v e l y ,  an ossignmenc could-be  taken of t h e  in su red ' s. .  

. . 
.I .,,,a. 

,, . r i g h t s .  .gaidrt. its: i n s u r e r , .  in p a r t i a l - o r  . f u l l  qkt t lement  of 
.. 

. .  . I . .  . theiUnited 'Se+tep' claim a g a i n s t  t h e  , insured.  

p r o h i b i t i n g  assignments.  The follovfng prwfsfm:?fiwtypicel. 
_1 . . .  

this..:.. ...~ .. ent.~:. ~s'fgnnrrnt,~of..Lntarcst:iwder... ' mlln o i  bind ' the  company until i t s  
, < ,._ . ,  . .  . .  . ., . ')' a ', conaeu t . . i s,endorsed .hercon.. I. ..,, , , . . 

. .. 
Never the less .  c o u r t s  have almost uniformly held  t h a t  the 

; p r o h i b i t i o n  is one a g a i n s t  assigning thg gene ra l  coverage 

I 
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provided by t h e  p o l i c p . b e f o r e  lo s s .  and t h a t  i t  does not  -

encompass a p roh ib i t i on  aga ins t  assignment -a l b s s  hasa f t e r  

occurred. The b a s i s  f o r  t h i s  d i s t i n c t i o n  has  been explained 

a s  f o l l o v s :  

Although the re  is some a u t h o r i t y  t o  the  
cont ra ry ,  t he  g r e a t  weight of a u t h o r i t y
suppor ts  t he  r u l e  t h a t  genera l  s t i p u l a t i o n s
i n  p o l i c i e s  p roh ib i t i ng  assignments thereof  
except  v i t h  t h e  consent  of t h e  in su re r  a p p l y
t o  assignments before  l o s s  on ly ,  and do not  
prevent  an assignment a f t e r  l o s s ,  f o r  t h e  
obvious reason t h a t  t h e  c louee  by i t s  own 
terms o r d i n a r i l y  p r o h i b i t s  merely the ossipn­
a e n t  of t h e  po l i cy ,  as dis t inguished  from a 
claim a r i s i n g  thereunder ,  and t h e  assignment
before  l o s s  involves  a t r a n s f e r  of a con t rac tua l  
r e l a t i o n s h i p  whi le  t h e  assignment a f t e r  l o s s  
is t h e  t r a n s f e r  of a r i g h t  t o  a money claim.  

16 Couch on Insurance 2d M3:4b ( R e v .  ed.); accord ,  7 

Appelman, Insurance Law h P r a c t i c e  16259; Haneikis v. -S t .  

Paul  Insurance Co., 655 F.2d 818, 826. ( 7 t h  C i r .  1981) ("Policy 

provts ion  [ aga ins t  ass ignments] ,  however, can only p r o h i b i t  

a s s i g m e n t  of po l icy  coverage, n o t  assignment of an accrued 
*, 

cause of ac,tion.") ; I n t e r n a t i o n a l  Rediscount Corp. V. Har t ford  

Accident & Indemnity Co.. 425 F.Supp. 669 (D. Del. 1977) ;  

and -Brown v. S t a t e  Farm Mutual Automobile Insurance Asso- f 

c i a t i o n .  1 I l l .  App. 3d 4 7 ,  272 N.E. 2d 261, 264 ( 1 9 7 t )  

FoUOuW ut u s & r m e n t ,  t h e  a s s ignee  a tands  i n  the . 

shoes of the. f~ured...ndrutllbe r&ject to a q  dafen ie r  that 

t h e  insurer had . g h a t  t h e  LLIsured p r i o r  t o  assignment. -See 

A. Vindt ,  supra,  a t  367. Thus. the i n su re r  can assert thsr 

the  c la im is no t  wi th in  t h e  coverage of t h e  pol icy  o r  t h a t  

po l i cy  condi t ions  have no t  been complied v i t h .  Therefore.  

-

~ . ~ . .  ..... . . .- ... , . . . -__. 
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t h e.:value of any assignment should be examined c a r e f u l l y  
. .~, I I., 

, , . 

p r i o r  t o  i t s  acceptance as cons idera t ion  f o r  se t r lemegt .. .  
. ,  . , . . .  

* \  , 
As s iRnmen t Be f o re Judgmen e . .  ,: . ,

, 
. . . . . . ,.. 

1 , '  ", . 9 

mile an assignment after judgment is gene ra l ly  

. allowed, assignments b e f o r e  judgment presen; special.. 
. 1 ., . . .  

problems 'and may not 'be appropr i a t e  i n  cer ta in  s i t u a t i o n s .  
. ,  . . , 

A t  least  hro problems arise in t h e  prejudgment context .  
.. .  . . .  , . > , . .  . : 

. . .  ' : F i r s t .  	l i a b i l i t y ,  p o l i c i e s  genero l iy  r e q u i r e  the insured 
, . , . .  

c 

,; t o  cooperate  with t h e  insurer.. Ass igwen t  of a claim unde,r 
. .  . . .  . .  

t h e  policy aga ins t . .t h e  i n s u r e r  could be construed AS a v io l a ­
. . . .  . .  

' I  . t i o n , o f  t h e  cooperat ion requirement. Such a cons t ruc t ion  
i 
. 	. A u l d  be l i k e l y :  i f  t h e  i n s u r e r - h a s  agreed t o  defend and has 

... 
'.: .:not -denied coverage. 'Thecooperat lon clause of a L i a b i l i t y  

* 5 - i n s u r k c ' e  po1icy 'wi l . l  be deemed v io l a t ed  where.-t h e .  imured- ,  
. .  
. I. ". . by collusive .cond&t, appee r r . ' t o  be a s s i s r i n g  t h e  claimant 


i n  t h e  maintenance of h i s  ac t ion .  14 Couch on Insurance,  

. 3 . '  
rupra, 'S51.1'15.; and Brown v: S t a t e  Farm 'Mutual Automobile 

. ..Insurance Assoc ia t ion ,  &ra. 272 N. E.2d a t  26b ("[C]ollusion 
1.; 

' i n  r e s p e c t X o  l i a b i l i t y  Is',.of.cour6e,'a :direct  v i o l a t i o n  
. .".. 

.- . of the~non-Cooperation.clausesof t h e  insurance p o l i c i e g i  and 
. .  

i f  e s t a b l i i h e d  is a ' d e f e n s e  t o  the inouter ' s  l i a b i l i t y . " ) .  , 

I .. . . .  Wwwerr;i. where .:the. . Ina~u,~hp. ; -deni .. % r t . ~ r ~ m t m a ~ i o n .  
, . j. ­

&errge:'.nd: hmt;refu~ed. t o  defend .. ut.ua fenment::shauld no,t... 
v i o l a t e :  t h e  cooperation . raquirment . '  It.'kaa...gc u e r a l l y  been 

.;held t h a t  t h e r e  is no.  duty'  t o .  cooperore once the insurer-has­

' ~ '.denied ' M e r a g e .  14.Coucbion Insu$Pnci?, e.IS1.121 ; A,.. 

Wiridt ,'-; a t  9 7  ;"Shernoff h Levine, Insurance : Bad Faith 

--

......... -. ......... . . . .  
. . . . . . .  - .. - .  ..... 
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L i t i g a t i o n ,  S3.06[3] $(1981)'; a n d  see C r i t z  V.  Farmers Insurance 

Croup. 230 Cal. App. 2d 788. k1 Cal. R p t r .  401 (1964): In 

C r i t z ,  t h e  c o u r t  r e j e c t e d  t h e  argument t h a t  an assignment o f  

r i g h t s  a g a i n s t  t h e  i n s u r e r  v i o l a t e d  t h e  cooperat ion agreement 

of t h e  po l i cy  i n  a s i t u a t i o n  where t h e  i n s u r e r  had i t s e l f  

f a i l e d  to  comply v i t h  t h e  pol icy .  230 C a l .  App. 2d a t  801. 

The Court s t a t e d :  

Whatever may b e  [ t h e  insured ' s ]  o b l i g a t i o n  t o  
t h e  carrier,  i t  does n o t  demand t h a t  he bare  
h i s  b r e a s t  t o  t h e  continued danger of personal
l i a b i l i t y .  By execut ing the assignment. he 
a t t e m p t s  on ly  t o  s h i e l d  himaelf from t h e  
danger t o  which t h e  company has exposed him. 
Be is doubt leas  less f r i e n d l y  t o  h i s  i nau re r  
t han  h e  might o t h e r v i s e  have been. The 
absence of c o r d i a l i t y  is a t t r i b u t a b l e  n o t  
t o  t h e  assignment,  b u t  t o  h i s  fear t h a t  t h e  
insurer has  c a l l o u s l y  exposed him t o  ex tens ive  
personal l i a b i l i t y .  The i n s u r e r ' s  breach go
narrov8 the pol icyholder ' s  d u t y  o f  coopera t ion
t h a t  t h e  s e l f - p r o t e c t i v e  assignment does n o t  
v i o l a t e  it. 

The-o the r  o b s t a c l e  t o  an assignment b e f o r e  judgment is 

t h e  s t anda rd  po l i cy  provis ion  -- c a l l e d  the "no act ion" 

provis ion  -- r e q u i r i n g  a judgment a g a i n s t  t h e  insured,  o r  a 

s e t t l e m e n t  consented t o  by t h e  i n s u r e r ,  before  suit is 

commenced a g a i n s t  t h e  insurer. One auch provis ion  provides:  

Action Against Company. No a c t i o n  s h a l l  l i e  
t* compan{ un le s s ,  as a cnndFtba precedent

8%o,%ere s h a  1 have been f u l l  complfance v i t h  
a11 of.the terma-of.thia  po l i cy ,  n o r  u n t i l  the * 

amount of the insured's obltgation t o  'pay s h a l l  
have b e e n , f i n + l l y  de t emined  e i t h e r  b judgment
agofnat eke f.aauredqeftatactual trd or by,
v r i t t e n  agreement of t h e  insured ,  t h e  c la imant  
and the company. 
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-see g e n e r a l l y ,  1 1 Couch on Insurance ,  supra ,  5 544 :31 6-44 :323. -

Main, i n  s i t u a t i o n s  where t h e  in su re r  has agreed t o  defend 

i t s " i n s u r e d ,  . t h i s '  provis ion.  w i l l . l i k e l y  p roh ib i t  any pre­

'judgment assignment. . '  However, an.assignment'may b e  poss ib l e  

i f  t h e  i n s u r e r  r e fuses  t o  defend. 

'As noted-above; t h e  atandard pol icy '  provis ion r e q u i r e s ,  

as a p r e d i c a t e  t o  the  inswer's l i a b i l i t y .  a'j'udgment o r  a 

settlement among t h e  c la imant ,  t h e  insured and t h e  in su re r .  
1 I . . . 

If t h e  s i t u a t i o n  which creates the  des ' i re  for an assignmenc 
4 ~ a. . 

, .  

is one '%ere t h e  ' i n s u r e r  refwes t o  s e t t l e ,  a s e t t l a n e n t  

without  t h e  i n s u r e r ' s ' c o n s e n t  would n o t  o r d i n a r i l y  c r e a t e  a 
0 . . .  . , A 

b';asis.'for l i a b i l i t y  by t h e  in su re r .  However, i t  has been 
. .  . ., . .  . . 

held t h a t  i f  -the insurer '  r e f u a e s  t o  defend t h e  insured;  t h e  . . ., . ... ­
i r i s u r a  may. 'enter i n t o  a reasonable  sett iment and, there­

. I , .  - ,  ...-, 
af ter ,  seek  reimbursement from its. insurer. This r u l e  is 

8 t a tdd  -by,A p p l e h n  as fol lows :. . .  .' 

' I f p a n  ' i n su re r  u n j u s t i f i a b l y  . re fuses  t o  defend a 
5. ,.,. s u i t .  t h e  insured may make a reasonable settl.ment 

or compromise of  t h e  in ju red  pe r son ' snc la im,  and is 
... t hen  e n t i t l e d  t o  reimbursement from t h e  i n s u r e r ,  
''.' even though: t he '  polfcy u r p o r t s  t o  avoid l i a b i l i t y

f o r  se t t l emen t  made w i tEo u t  t h e  i n s u r e r ' s  consent.  
/ .  .. 

7C Apphman, , rupra .  S46.90. I n  such a s i t u a t i o n ,  the  insured 

,7:+ns t omay '' a i  ' .p+rti.'of-.Y,&!::i:s&tlanent fmply ass ign certain r igh t..s' , 

thet.plAfntiff.". Id.. . See. &loo 2.(4714... .. in^ at her^ w;ds;, the. 
. .  

e e t t l ~ e a t , - c + . . i n c L ~ eI;mlassignment. - .. 

Maneikfs' v. S t  i Paul Insurance.  Co'. ,' 6ff"'TZd: 81'8"'(f.th' " . ' 

Cir. 1981) i l lust ra tes  chis point .  There, b e i k F s  

F n i t i a J l y  sued an a t t o r n e y ,  Solocke, who represented him 
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i n  a p r i o r  businesa matter .  So lo tke ' a  profess iona l  l i a b i l i t y  
-

i n s u r e r ,  S t .  Paul Insurance,  denied coverage and refueed to  

defend,  c la iming t h e  mat te r  sued upon was no t  within scope 

of t h e  pol icy.  Thereaf te r ,  Maneikis and Solotke entered 

i n t o  a se t t lement  agreement of $200,000 t o  be s a t i s f i e d  by 

So lo tke ' s  payment of $50,000 and h i s  assignment t o  U n e i k i s  

of  h i s  r i g h t s  aga ins t  S t .  Paul. Haneikis  sued S t .  Paul on 

t h e  assignment. The tr ial  cour t  g ran ted  summary judgment 
8 

t o  S t .  Paul. The Seventh C i r c u i t  reversed.  It  found t h a t  

t he  po l i cy  provi r ion  prohib i t ing  assignments d i d  not apply 

t o  assignments of an accrued cause of  a c t i o n  and tha t  an 

" i n s u r e r ' s  wrongful r e f u s a l  t o  defend permits t h e  insured 

t o  n e g o t i a t e  a reasonable  sett lement." -I d  a t  8 2 7 .  See 
-also C a r t e r  v. Aetna C a s u a Wand Sure ty  Co. ,  473 F.2d 

C r i t z1071 ( 8 t h  C i r .  1 9 7 3 ) ;  -v. Farmers Insurance GrouE. 

supra; Samson v.  Transamerica 1nsur .nce Co., 30 Cal. 3d 

220 .  260-41,  178 C a l .  Rpt r .  3 4 3 ,  636 P. 2d 3 2  ( 1 9 8 1 ) ;  

Shernoff h Levfne, m,S3.06 (3 )  ("It  has a l s o  been 

he ld  t h a t  when t h e  in su re r  denies  coverage and re fuses  t o  

defend i ts  insured,  the insurxd need not  n o t i f y  the  

insurer of any a s r i g m e n t  of h i s  o r  her  r i g h t s  aga ins t  t h e  

1- prfer to judgment."); and 14 Couch.mt Inmtimec. 

-8, 151.12. Couch l u t e s  the d e  M f O L L a W :  

. Lt the insurer r m f w t t f i a b l y  refuaas t o  defend 
an a c t i o n  aga ina t  the ,  insored, on t h e  ground
t h a t  t h e  a c t i o n  was based upon a claim not  
covered by t h e  pol icy ,  it cannot success fu l ly
invoke t h e  no t r i a l  c lause  t o  ba r  l i a b i l i t y ,
f o r  t h e  reason t h a t  when t h e  se t t lement  by
t h e  insured a f t e r  t he  u n j u s t i f i e d  r e f u s a l  to  

-

. .. _ _ _  .. . .. .__ . .. . ...__ 
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. .  , , , I... 'r. . . > .  

. .. " I . , .. -
defend' waa made i n  a b s o l u t e  good'-faich i n  -

. .  , .\ o r d e r  , t o  avoid t h e  chance of  a,n adverse r e r d i c r  , -. .  . .  f o r  a much l a r g e r  aum,' it would seem g r o s s l y  
. . .  .' I  . . ,  . .. u n j u a t ,  i f  n o t  c o n t r a r y  t o  pub l i c  p o l i c y ,  t o  

' i n s i a t  ' t ha t  t h e r e  muat be in .  every caae an 
. I actual t r ia l ,  and. v e r d i c t .  . .. . .  . .' 8 .  * , 

To .summarize, where the  U n t t e d . S t a t e s  has no t  p e t
. .  . ,. . 

~. _.: ' , obta ined  a judgment . q d  where a defendant 'a  i nau re r  has-321 
. ..... .. re fuaed..t o  .defend, a s e t t l e m e n t  could be.conaidered v i t h. . , , . .  

.. the defendant  which included,  among o t h e r. .  t h i n l a .  a a a i g m e n t  
? : . of  t h e  defendant 's  c l a im a g a i n a t  i t a  i n s u r e r .  'Specif ic. .  . 

r s t a t e , a u t h o r i t y  should ,  of courae,  be conaul ted before  such ... . .  . .  

'. . .an ~ aaaigrunent i a .  nego t i a t ed  and accepted.  

. _ I _ _. .Aaaignment of Claims , fo r  Breach-.Duties,... ,.. .- , ,... 
. , .  _...(. . . Another f a c t . ' a i t u a t i b  l n  which t h e  assignment issue 

. .  
1 frequently,oriseaAnvoloesbad . f a i t h  refwar. t o  ' s e t t l e .. . . .  

". . 
I t , i s  Acneral ly  held .that an inaurance carrier which i n  

bad, . f a i t h  r e f u s e s  t o  s e t t l e  a clafm v i t h i n  pol icy limits may. .  _, 

: .. ,  . ,,thereafter be l i a b l e  t o  the . inau red .  i f  a judgment is entered  
. . I , 

Y 

.. . . beyond. the  policy l i o i t a .  This subject i s  discussed a t  l eng th  
' . .  51171 1-15; &, ,=., ev. Fanners.. .*:in 7 C  Appleman,,-

Inaurance Group,;. suprw. ..I p 

. , ... .  . .  . .. .For aampl,s-; ,+aume that p l a i n t i f f .  rues. .defendant �or  

. - . ... . ~ .  " .  :... , SSO~,OOO~..; Defendont.+ras ;,an inaurance policy..:vith~o;,$25..000 .. .. 
.-. . .  . , . ~ . ,. -32Y. An i n s u r e r  may frkruntl , defend f t 8 .  ~nsure&at'ttix"reser-. 

.. vat ion;  of f t a  rig& $to..u1t i m a t e l y  deny .coverage. -.-There is. 
a. d t v ~ i o ~ l ; ~ t n . ~ r r P ~ t ~ ~ : . : u ; ~ ~ , ~ ~ ~ e rsuch: a rcserPa+tau\ ,o  

" .  ' C' r igh ts ,  o r  non-vaiver agreement, m ' i m t  be conrented t o  by t h e '  
, :,,, inaured-.- -See. 14 Couch ,on Inaurance., w,5651 : 8 9 .  As noted 

I above, ,  i f  there is a, defenae b the...fnaurer v i t h  r e s e r v a t i o n  , . . ' I ,  -:'of. r i g h t s ,  i t  may b e  qucdt iona2:l e  whether the defendant 
, . could.en te r ,  i n t o  , a  se t t l emen t  without t h e  i n s u r e r ' s  consent  

and s t i l l  preaenre i t s  r i g h r r  a g a i n s t  t he  insurer .  -



, I.. . 

pol icy  l i m i t .  During the course of l i t i g a t i o n ,  p l a i n t i f f  -

o f f e r s  t o  se t t le  f o r  $25 ,000 .  If t h e  insurance c a r r i e r  in 

bad f a i t h  r e fuses  t o  accept  t h e  s e t t b m e n t  and judgment is 

t h e r e a f t e r  en tered  f o r  $50 .000 ,  t h e  i n s u r e r  w i l l  be ,  i f  i t s  

bud f a i t h  i r  e s t a b l i s h e d ,  l i ab le  t o  pay t h e  e n t i r e  S50.000 

and ma9 a l s o  be rub jec t  t o  a pun i t ive  d a a g e  award. 

In  t h e  s i t u a t i o n  descr ibed ,  one asrignment i s s u e  a r i s e s  i f  

t he  i n s u r e r .  a f t e r  judgment, pays p l a i n t i f f  $25 ,000  but  

r e fuses  t o  pay t h e  o t h e r  $25,000. Can t h e  defendant a s s ign  

i t s  bad-fa i th- re fusa l - to-pay  claim t o  p l a i n t i f f  i n  s a t f s f a c ­

t i o n  of the  judgment aga ins t  it? Most c o u r t s  have s a i d  yes. 

Brown v. S t a t e  Farm Hutual Automobile Insurance Associa­

-t ion,  lupra. i l l u s t r a t e s  t h i s  s i t u a t i o n .  There, an insured  
-

was rued f o r  $40,000. I t  had an automobile l i a b i l i t y  

pol icy  f o r  $20 ,000 .  After  discovery,  t h e  p l a i n t i f f  o f f e red  

t o  s e t t l e  f o r  S20.000.  The o f f e r  was refused.  Judgment 

was entered  f o r  $40 .000 .  The insu re r  then paid $20,000. 

The insu red ' s  on ly  assets were $5,500 and a p o t e n t i a l  c l a fn  

a g a i n s t  t h e  i n s u r e r  f o r  bad f a i t h  r e f u s a l  t o  s e t t l e .  Those 

a s s e t s  were assigned t o  p l a i n t i f f ,  who then sued t h e  insurer .  

The I l l i n o i s  a p p e l l a t e  cour t  allowed t h e  a s s i g w e n t  r t a t i n g :  

We f i n d  rrv v a l i d  r e a w n  in  public.  po l i cy  wky the cause of 

action should not b e  a8aflplable;" 272 LE. 2d a t  266;  - 9accord-

Mur~hvv. Allstate' fnsurance  Co.. 17 COL,. 3d 937. 132 Col. 

Rptr .  4 2 4 ,  5 3 3  P.2d 584 ,  507 (1976) ("The insured may assign 

h i s  cause of a c t i o n  f o r  breach of t he  duty t o  s e t t l e  wi thout  
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.. . , .- i -consent" .of  the- insurance c a r r i e r ,  even:,imen.t he  pol icy provi- . 
. ... ' .  , gions'  provide t o  t h e  contrary.") .  .. . 

. .  ... Bad f a i t h  t e f u s a l  to 'pay  cLaim9 may well arirre in C E R U  
- 1 ' I  , :' ,  cases ;"par t icuLar ly  a s  t h e  requireme'nts. of  CERCLA become 

, , more c l e a r l y  es tabl ished. '  I n  s i t u a t i o n s  where the  claim of  
. .  

' t h e  .Uni ted :Sta tes  d.ceeds polScy l imi th 'a r id  t h e  insured has 
..., 7 1 t t t l e - i f . a n y  . a s se t s  of i t s  o&, i t  may be 'advisable f o r  t h e  

.. I 

United S t a t e s  ' to  consider  making. a l ess - than-pol icy- l imi t s  
. .~, .. j settlement of fer . .  If  the  .o f fe r  is refused and a judgment, 

, , .  " I  

beyond p o l i c y  limits is'obta ined , ' the  UnL'ted S t a t e s  can then 

cons ider  '-caking 'an assignment' of t h e  insured ' s  claim aga ins t  
,- R . .  

'L che ' . i nau re r '  f o r  vr'ongfui r e f u s a l  t o  sett le.  

F i n a l l y ,  as i ignments  :in' t h e  excess  l i a b i l i t y  contex t ,  
. .  . . 

,. i. e.. wher'e a 'judgment ex'ceeds ' .policy l'imits, a r e  apparent ly  
. . q u i t e  common and a l l o v '  t h e  judpment c r e d i t o r  t o  seek f u l l  

. . 

. .  : reimbursement frw t h e  insurer. '  One' t r e a t l s e  descr ibes  t h e  
. . 

I , .,,$j . I . .  s i t + t i o n  as fo1lows: 

A ' c d m n  pract. ice by which t h e  in jured  th i rd-
p a r t y  c la imant  achieves f u l l  compensation, and 
t h e  . insured.is absolved from , t h e  l i a b i l i t y
judgment, is an assignment by t h e  insured 
of  his  r i g h t s - aga ins t  t h e  i n s u r e r .  t o  the  
insured's judgment-creditor.  In  exchange
for tbe .asr ignment ,  the claimant signs a 
covenant . n o t  t o iuecu te . , above  t h e  pol icy  ,,. ' . 
l i m i t b  a g a i n s t  t h e  insured,..- The aas.ignment -* 

thua becomes- a convenient .way f0.r the;,insured " ,  . ". 
to'.fpLly',?uatfa.fp.ieln~!injiucaparty;(  -In. . , 

sftuatians. &ere t h e  insured is basicalXy,
"ludgmentr.proof,' it,,mq-ueLL.ae+.:the,in jured  .;:;.. 

p a r t y  far .  more ' e s n 4 c x e c o t i a . . o f  eke; f 'ddffmmf,- .  
against  t he  insured.  One disadvantage of 
rh.is technique. for t h e  claimant  is t h a t  the. .. 
r i s k s  of c o l l e c t i b i l i t  and l i t i g a t i o n .
a g a i n s t  the  insurer  fa11upon t h e  claimant.  

1 Long, Law of L i a b i l i t y  Insurance 15.46. 
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-allovs.ap a r t y  who has obtained judgment under t h e  pol icy  

t o  proceed a g a i n s t  t h e  insurer.; I t  provides:  
>:. . ..Any per.son. or ore&iza t ion  or t h e  l e g a l

r e p r e s e n t a t i v e  thereof  vho has secured . . . .I ' such judgment o r  wri t ten agreement s h a l l  
t h e r e a f t e r  be e n t i t l e d  t o  recover under .  

. .
6. 	 .' . t h i s  po l i cy  t o  the  e x t e n t  of  th'e insurance 

a f forded  by t h i s  po l icy .  
. , .I _. ~. , .  - . ,  

Uhere ouch provis ions~.are p resen t ,  they  are probably
" . ..' 1 

.. . _., 
r eau l r cd  by s ta tute .  . .  \ 

. .-. .  331
D. Common Lav Denial  o f  Direct  Action-

1 
t '  

I , I _ . . . .  , 
Cimmon l a w  g e n e r a l l y  denies. .. claims by i n ju red. .  

. .  , ,  . I . .  

-* .persons a g a i n s t  a t o r t f e a s o r ' s  insurer . 	,. .-Appleman, S 4861. 
. .  .~ 

L i a b i l i t y  and indemnity p o l i c i e s  ( t h e  first covers  t h e  
. . , . 

.. . 
i n s u r e d ' s  l i a b i i i t y ,  t h e  second pr imar i ly  serves. t o  cover  the 

.~ - .. . ._ . .  
~~ ~ - .-:- i n su red ' s  1088eS) t y p i c a l l y  contain.  clauses ba r r ing  j o i n d e r. . .  . 

, of t h e  i n s u r e r - in a c t i o n s  a g a i n s t  t h e  insur.ed, which are. .. ' . ,  I 

upheld <n t h e  absence 'of  a s t a t u t e. .  t o  t h e  cont ra ry .  Appleman, 
". .: 

I 4861. S ~ m i l a r l y , . m o s tj & i s d i c t i o n s  do n o t  a l l o v  the  i n s u r e r  
, .  ~6: , 

' I 
. . I  , ." ', , 

, , ,- . .  
,.;; 

t o  i n t e rvene  i n  an a c t i o n  a g a i n s t  t h e  insured. Appleman... ' 
, 

S 4861. &, 9..United S t a t e s  v. Northeastern Pharmaceu-
I 

(t 

y t i c a l  and Chemical Co.. Inc. ,  Clv. No. 80-5066-CIV-S-4 
. .  , . I ' 

'> (U.D. Eio., Hay 3 ,  '1963) ' (included in t h e  Compendium) (denying. . . . , 

. .S 7003 and+,CERCLA.:S,I,t-*r,',.~t.rvcntfonrtn~a ,,RCRA ,. . 10.6 ind.,, 
. .  . .  i . . .  . . , .  . . .  ., L 

107 actiou). 
.. ~ 

. I  . . _  
, .. 

. . 
. .  . _ .  ,.33/ , The ' d i s cuse ion  under' cttfs'~heading-and--rhc~- next is, 

, , t i , ' ,  _, . d e r i v e d  l a r g e l y  from NO sources:  Appleman. Insurknce 
. L .  ' 

. . . 'Lav .and Practicc!'(1981.,d Supplementect:. 198&)', SI 486r.  et.. seq. 
I . r . /  .~ .'Appleman") (Appendix L) , . a n d .  Am'erican Insurance Asso­
, ' 8 : t, T i a t i o n ,  S t a t u t e s  Affec t ing  L f a b l l l  t v  Insurance ( 1 9 6 n  

? ( S u r v e y )  (A summary of direct  a c t i o n  rules in t h e  50 
states,  Guam and Pue r to  Rico is presented a t  Appendix t 4 . 1 .  
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There is one notab le  exception t o  the  common l a v  r u l e  

regard ing  d i r e c t  ac t ion .  Some j u r i s d i c t i o n s  a l l o v  d i r e c t  

a c t i o n s ,  i n  t he  absence of  a d i r e c t  a c t i o n  s ta tut-e ,  where 

the  po l i cy  is required.  Alabama recognizes  such an except ion ,  

while  Arizona does not. In I l l i n o i s ,  i t  is recognized in 

a c t i o n s  on m p l o y e r ' s  l i a b i l i t y  and compensation p o l i c i e s .  

Appleman, S 0862. This  exception is sometimes q u a l i f i e d  f o r  

8peCiffC forms of insurance.  -See Appendix H. Since s t a t e s  

ope ra t ing  approved RCRA regula tory  programs w i l l  probably 

r e q u i r e  insurance  under s t a t e  l a w ,  t h i s  ucept fon 'may be 

s f gn i  f ican  t . 
E. S t a t e  Direc t  Action Statutes  

AB of  1981, twenty-seven s t a t e s ,  P w r t o  Rico and 

Guam had adopted some f o m  of d i r e c t  a c t i o n  s t a t u t e .  _.See 
- Appendix tf. These s t a t u t e s  may a l low j o i n d e r  of  i n su re r s ,  

independent p r e j u d p e n t  l i t i g a t i o n  aga ins t  i n su re r s ,  post-

judgment s u i t s  t o  recover  d i r e c t l y  from i n s u r e r s ,  o r  some 

canbina t ion  of t hese  opt ions.  Theee s t a t u t e s  t y p i c a l l y  

provide t h a t  l i a b i l i t y  p o l i c i e s  must conta in  provis ions
1 

ol loving  such s u i t s .  o r  provide t h a t  such s u i t s  may be 

brought  notwithstanding a pol icy  clause to t h e  contrary.  
-
34 f 

Pnqwntlp, authatfzd d f r e c t  actton claims-omF:l i m f  ted 

by categvry or arc otherpttse eondit ibud. For-example, 

3 4 f  The f irst  d i r e c t  ac t ion  s u i t  brought by the  United' S t a t e s-
t o  recover  from the- insurer  of a RCRAICERCLA ludnment 

deb to r  is United S t a t e s  V. Cont inenta l  Insurance C o .  .-Cfv. 
No. 85-3069=-4(K;1S. Missouri. f i l ea  Marcn 1985) . The 
compGint  is  presented as Appendix N. 
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. I . sixteen ' s t a t e s  'a l low'  poit-judument s u i t s  a g a i n s t  i n s u r e r s  . _  .-

only  i f  t h e  judgment h a s : n o t  been be met by execut ioh upon 

! ' t h e  innured. Only Louisiana,  C u d a n d  Puerto Rico al low 
I .  

p . . broad . prejudgment d i r e c t  ac t lons .  -See Appendix H. and t h e  . .  
j .  .. . 

A I A  Survey, which c o n t a i n s  d e t a i l s  of i n d i v i d u a l  s ta te1 . 

. .  "" 

statutes. 
~. . I  . 

Y . .  , .  

Due t o  t h e  ex t r ao rd ina ry  v a r i e t y  o f  r ta te  s t a t u t e s  ... - .. 
on t h i s  subject, t h e  'United. S t a t e s  may be  served b e s t  

, .. .I . ' . ? . ', . .  : .  . .. _  .. 
by arguing t h e  n e c e s s i t y  of,a uniform f e d e r a l  common l a w  r u l e  . .  , . 

.:* , .  

.. .. \ \ .  

f o r  d i r e c t  a c t i o n  i n  RCRA and CERCLA cases, a8 has  been done . ,  
. .  

s u c c e s s f u l l y  fo r  t h e  s i m i l a r l y  d ive r se  issues of j o i n t  and 
, . ~ , .  

severai l i a b i l i t y  and ,cont r ibu t ion .  -See United S t a t e s  v. 
I	 . -. . . 

A b F Materials, 578 F. Supp. 1249,  1255-56 (S.D. Ill. 1 9 8 4 ) ;  
~ - .  I' . .  I ,\ I ' ?  

_. , , .,- United S t a t e s ' v .  Chcm-Dyne-, e t  a l . ,  572 F.. .  Supp. 8 0 2 .  '807 
.. '' 1 

(S.D. Ohio 1983;  and Vehner v. Syntex Agribusiness .  Inc.. 
.II 

Civ. No. 83-642 ( 2 )  (E.D. No. A p r i l  1 ,  1985)  1 X  Chem. h Rad. 
. /.~ Y ,> < . 

,Waste L i t .  Rpcr. 879 .  . .1.. .A,.. .,, ' . f ,  ...I . .. . . .  

F. Other Procedures f o r  L i t i g a t i o n  Between 
r ,. .~, .,-:,p;: . , ,: ::z.>, I .  . . 

. . I n s u r e r s  and the United S t a t e s  
- . "  . , 1 .:-...,. .,.:+ . , - . . *  In te rvent ion .  by t h e  insurer i n  i n  a c t i o n  by 

' ".., .. 
. .  
-, '. . ' 

t h e  United S t a t e s . a g a i n s t  t h e  insured.  
.. . 

As i nd ica t ed  at p. 47. m.the c o u r t s  g e n e r a l l y  
' 

' 
' e -

L 
7 . . ,  . .  . . .. ,  , ., 

have.. not  'allowed'. i n s u r e r s  eo,  in te rvene  i n  -'miti a g a i n s t  t h e  . . . . .  
trreurcd..:. 'Rrts..h8s~?provcn,true i n  a l l  cues.:,in.vhLch:.thc~, 

., . . . .I , -
. .  quartton. h&:.hcad;?teate&':rrPdct. BCRA,.and.CEBU&i On the  other 

, .- .. 2 ;.. . ' . . 

..hand, $f  a l l  p a r t i e s  t o  t h e  l i t i g a t i o n  aupport  permfssfve
" 7 .  . . . . . %  ! <  1 .  

. .  .i; .. . . 't . . .; , 
. I . : ,  

i n t e r v a n t i o n  i n  an a c t i o n  by the United S t a t e s  under an  

. ~. . .  

I 
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environmental  s t a t u t e , : t h e r e , i s . n o  obvious ' reason  t.+y 

.-

i n t e rven t ion  must be  denied. , 

2 .  	 Declaratory judgment s u i t s  between t h e  
in su re r  and t h e  inaured. 

P r i v a t e  and governmental c i v i l  r u i t s  -der RCRA 

and CERCLA have spawned s e v e r a l  wits f o r  d e c l a r a t o r y  r e l i e f  

between insu re r s  m d  purpor ted ly  inaured v a i t e  r i t e  owners 

and ope ra to r s .  t r a n r p o r t e r s  and genera tors .  A p r i v a t e  

a t t o r n e y  r epor t ed ly  s t a t e d  i n  A p r i l ,  1985 t h a t  Aetna Casual ty  

Ins.  Co,. (one of t h e  major c a r r i e r 8  in t he  f i e l d )  vas then 

r ece iv ing  an average of two hazardous v a a t e  related claims 

per day. I n  s e v e r a l  s t a t e  cour t  casea involv ine  coverage 

d i s p u t e s  between C E R C U  respons ib le  parties and . t h e i r  i n s u r e r s ,  

e f f o r t s  have been 'made t o  join the  United S t a e s  'as a t h i r d  

p a r t y  defendant  on the  ground8 t h t  it is an i n t e r e s t e d  p a r t y .  

None of  t hese  e f f o r t 8  has succeeded. 

Sovereign immunity ba r s  any su i t  a g a i n s t  t h e  United S t a t e s  

i n  t h e  absence of a s p e c i f i c  congress iona l  va iver .  There is 

no statute providing t h a t  the United S t a t e s  can be named as 

a defendant  i n  one of  t hese  cases .  The type of r e l i e f  sought 

does not s e a  t o  affect t h e  a p p l i c a b i l i t y  o f  the immunity 

one way oc t h e  o t h e r ;  and t h e  cases  genera l ly  hold that the  

.doctrine t s  absolute. Tbua, t h e  state c o u r t s  do n o t  have 

j u r i s d i c t i o n  over t h e  United S t a t e s  in t hese  insurance 

suits.  BLuck V. N U e h .  Dakota, 103' S;Ct. 18tF., t816' (1983) ;
7 

United S t a t e s  v. Sherwod,  312 U.S. 584 .  586 ( 1 9 4 1 ) .  
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, . > ,  
I , - :Success by t h e  insured  i n  coverage ' l i t i g a t i o n  probably

, I  . '  
1 .  ' , , . .. .  

prec ludes  t h e  i n s u r e r  from c o n t e s t i n g  some o r  a11 ques t ions. . . . 

. .of coverage i n  a subsequ-ent d i r e c t  a c t i o n  by the  United 
, . 

S t a t e s . ,  The doc t r ine '  of c o l l a t e r a l  e s t o p p e l ,  o r  i s s u e  pr.e­
. . . ., . .  , 

. 
c l u s i o n ,  holds  t ha t  where an i s a u e  of fact or  l a w  was a c t u a l l y.. .. 

. .l i t i g a t e d  and determined by a val id  and f i n a l  judgment, t h a t  . . .  . I 

, .  ' 
. determinat ion is  conclus ive  in '  a subsequent a c t i o n  involving 

. . .  , , ! '  , 
t h e  same p a r t i e s  or a t  least  t h e  a a e  p a r t g a s  is sought to . .  . .. . .  . <.. -. , . .  ., . 
be h e l d ,  whether it i a  on t h e  same o r . o n  a d i f f e r e n t  claim. . .. ,  . _. 

... Wright. Law.of Federa l  Courts ? 10OA' (4th ed. 1983) ( h e r e i n a f t e r. 
1. . 

~ . .  1 ,

Wright] ,  and cases c i t e d .  

If the  United S t a t e s  i a  n o t  a p a r t y  t o  t h e  l i t i g a t i o n ;  

could it be bound? O r d i n a r i l y ,  persons who were n o t  p a r t i e s  

t o  t h e  first a c t i o n  w i l l  no t  be estopped. 18 C. Wright, A. 

Miller h E. Cooper: Fede ra l  P r a c t i c e ,  Procedure,  and Juris­

d i c t i o n  $ 5  	4448-4419 (1981) and [ h e r e i n a f t e r  Wright and Miller] 
. .  

and cases cited.  Where a defendant is n o t  subject t o  the  
L' *. 

' I  .' , \  .' . . 
> I  

? ,
j u r & s d i c t i o n ' o f  a c o u r t ,  i t  can n o t  $ e a  p a r t y  and thus can 

. _  . 

..not be boAd by collateral  eatoppel .  Zeni th  Radio Corp. v.- . ., 	 . . I 
. .  ,* .  

. I 

. Hateltine Research. Inc. ,  395 U.S. 100,'llO (1969); 
. . , .  

Gas' V-turaa' Ff~t : ' i '958?hmd,-L t & i  v i  m~;,,!250 Fi. SUPP. w..~ 
. . .  . . , .  

74* .  753-54'(S~.O;rO.Y. ;1966):.;, and l:W.Uright-.&-Hi.LleriS 4119. 

T h t i .  'if.c.,:court::could.nowck x e r c i a e  j&isdLctianj aver. t h e  
, .  . .  

,.' , ,I' 
United S t a t e s ,  t h e  United S t a t e 8  could no t  be considered a 

,1 - p a r t y  and could n o t  be  estopped by any d e c i s i o n  by the  e m f .  
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t o  s u i t s  can sometimes be held t o  

if t h e  nonparty a c t i v e l y  & t i c ­
-. ._ 


ipa ted  i n  t h e  p r i o r  case, and was a p a r t y  i n  everything bu t  

nmne; i f  the  nonpar ty ' s  i n t e re s t s  were s p e c i f i c a l l y  repre­

sented  i n  t h e  f irst  a c t i o n ,  a trustee or  guardian w a s  

involved i n  t h e  f i r s t  sui t ;  i f  t h e  nonparty had some actual 

duty  to e i t h e r  e n t e r  t h e  lawsuit or g ive  some Rotice t h a t  it 

was no t  i n t e r e s t e d  i n  t h e  s u i t  and would n o t  cons ide r  i t s e l f  

bound by it; o r ,  i f  t h e r e  was a s u f f i c i e n t  p a r t y  t o  the 

r u i t ,  -, they  he ld  success ive  intereat8 i n  t h e  proper ty  

t h a t  was t h e  subject of t h e  suit.  ' 1 8  Wright & H i l l e r  I 4449 

and cases cited. 

The first tM except ions  do not  seem app l i cab le  t o  t h e  

United S t a t e s .  The l a t t e r  two except ions  t o  the nonparty 

The first  of t h e s e  l a t t e rrule might conce ivably  apply. 


except ions would extend prec lus ion  t o  those  pereons t h a t  had 


an oppor tuni ty  t o  p a r t i c i p a t e  i n  the l i t i g a t i o n .  t h a t  d id  

n o t  do so, tha t  d i d  not infonn t h e  actual p a r t i e s  t h a t  they 

might raise t h e  issue in t h e  future, and thus  lead  t h e  p a r t i e s  

t o  be l i eve  t h a t  they  were not  i n t e r e s t e d  i n  &e l i t i g a t i o n .  

%fa except ion  La pr imar i ly  espoused i n  t h e  works of  commen-

tator6 and La r e a l l y  a fonn of  equ i t ab le -e s toppe l .  &, 
e.8.. 18 Wright & 7Miller IS 4452 .ad 4453; and Restatement 

(Second) of Judgments I 62'(-1981)- But tks d e s .  for applrLng 

equ i t ab le  e s toppe l  a g a i n s t  the United States are unique. It 

is by no means clear t h a t  the United S t a t e s  can be estopped 

under any circumstances.  Some Circuit  Cour ts  of  Appeal have 
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c . I  . 

s t a t e d  that"estoppe1 cannot l i e  ' aga ins t  t h e  f ede ra l  govern- .. 

. mrnt.: kicks v.  Harris, 606 F.2d 6 5 ,  68 ( 5 t h  Ctr. 1979) .  
I. 

. '  Other C i r c u i t s  have .allowed t h e  United' S t a t e s  t o  be estopped 

under cer ta in ; l imi ted  'circumacances, f.c:,where the re  has  

been' a misrepresenta t ion  t h a t  rises t o  t h e  l e v e l  of  "af f i rmat iv ;  

_.. ~,mirconduct." ' .Community Health Servic'es .'of 'Crawford CountyL 

-: Lnc.* 'v. Cal i fano ,  698 i.vd 615, 620-21"(3rd Ctr. 1983); 

Hendoza-He*andez v. INS,''664 F.2d 635 ,' 639 ( 7 t h  C i r .  1981 ) . 
. .  

., These !decisions h l l o v i n g  tbtoppel 'may not be i n  'keeping with 
. -~ 

L . t h e  Suprene C o u r t ' s .  l a t e s t  pronouncame& on t h e  i s sue ,  
._. 

". 	 ' Schbeiker  v..Hansen; 450 U.S. 785, 788-91' (1981). But even 
. .... .. 

<.,, : ' i f  these-decision's skill are valid; g e t t i n g  a ease d i s n i w e d  . . .  ., 
because 'i'c o u r t  has  no j u r i s d i c t f o n '  and l a t e r  r a i s i n g .  t h e  

. . .  
'same fasue  i n  a c o u r t  of  competent j u r i s d i c t i o n  does not  

seem t o  be  "affirmative misconduct" --' i t  least  where t h e r e  

a r e  no r ep resen ta t ions  accbmpanying ' t h e  dismiadsal'of t he  . 
f i r s t ~ c a s e ' t h a tt h e  Lssue will not  be raised l a t e r .  

I., I. :Even i f  &is a c e p t i o n  could be r e fu t ed  s d c e s s f u l l y ,. ,,_ 

' '%'t 'may be . , b e t t e r  idea  oimply t o  moot 'it. since t h e  United 

L S t a t e s i c o u l d  do ' 8 0  v i s h  %-&hum 	 'of ' .effor t .  A l l  t h a t  would 
~ 

have't o -be done i s  -to%otify t h e  p a r t i e s  a f t e r  t h e  United. 

States t8; d imis sad ' .  t h a t  . L t  wtl1 not conaidcr  : i t se l f  b.ounh 

by any .de te rmina t ions  ,in 'the case;.. ' -. 
. - .  

(... ' mi;;i~ ~ ~ p o r ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ b ~ ~ ~ ~ . ~ c a p c f ' & ~ ; ~ ~ . t e :1.;. . ,

.'. 
,, , A .  

. , I  

,..nonparty rule holds  t h a t  'where .;here ' i s  aome legal . ~ d a ~ i o n o h i p  

: . .  between. the'nonparty"and'  a p a r t y ,  huch 'as where one t s \ a  
1	 . predecessor  ' i n  interest t o  the-same claim or  property,  t he  
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nonparty can be bound i n  l a t e r  s u i t s .  An insurance company -
w u l d  seem t o  have a b a s i s  f o r  estopping the  United S i a t e s  

from r e t r y i n g  t h e  insurance  company's l i a b i l i t y  m d e r  i t s  

c o n t r a c t  on t h i s  b a s i s  only i f  the United S t a t e s  a c t u a l l y  

has taken an assignment of t h e  a s su red ' s  claim agains t  t h e  

carrier and has no independent r i g h t s  of ac t ion .  

The prec lus ive  effect  on a nonparty judgment c r e d i t o r  

of a f ind ing  of no coverage fn  a s u i t  betveen t h e  insurance 

-	 company and i ts  insured was addressed.irh Rocken v. A l l s t a t e  

Insurance Co., 147 S.U.2d 182 (no C t .  App. 1941) .  Hocken 

f i l e d  s u i t  a g a i n s t  the insured f o r  personal  i n j u r i e s  su f fe red  

as a result of a car acc iden t  and recovered a judgment f o r- \ 

$2.500. While Hocken's s u i t  va8 pending, t h e  insurance 

cornpang f i l e d  a u i t  a g a i n s t  &a insured and Hocken seeking a 

d e c l a r a t i o n  t h a t  t h e  pol icy  was void due t o  f raudulent  

mis representa t ions  by t h e  insured i n  t h e  procurement of t h e  . 
policy.  For undisclosed reasons,  t h e  insurance company 

dismissed Hocken a8 a par ty  and judgment was rendered against  

t h e  insured p r i o r  t o  t h e  e n t r y  of a judgment f o r  $2,500 in 

Hocken'r favor  t n  t h e  underlying personal  i n ju ry  s u i t .  

Hocken later brought a garni8bent proceeding a g a i n s t  

the fnsurance company co recover t h e  $2,500 j u d w e n t .  

fa its defense; the insurer contended t h a t  t h e  dec lara tory .-
fudgmnt agatnat the: uaa not: suhjecc, t o  collaterd. 

attack but  was binding on Hocken because she was in p r l v i t y  

with t h e  insured .  having derived h e r  r i g h t s  aqainst t h e  

insurance company s o l e l y  through the  insured. The t r ia l  
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' 1 ,  
,. , ''. , ! 

I . ,  ; . *,  . 1 

, . 

. :. ., ., reversed .and remanded the  case  -_. .  n e w . t r i a 1  on the i s sue. .~ 
, . . ,  I ~ . I L .  

. . 
-	 . .  of coverage.. . , .. . . .  

' ?  1 . . .  . .  
_.1 ,. .I 

The crux of the  a p p e l l a t e  c o u r t ' s  dec is ion .was  i ts  . . .  . ,  

. .. *. ..ho ld ing  that. ,  con t r a ry  t o  thh insurance-company's a s s e r t i o n ,t .  . .  . I 

,: t he  in jured  p a r t y  was not, . .  a pr ivy  t o : t h e - s u i t  between t h e  

. . insurance company a n d , t h e  insured. It reasoned t h a t  Hocken was 
: . .  . ,  . 

> I '  * . n o t  p r ivy  becauae she acquired e a t e v e r  r i u h t s  she possessed
, ' I ,  , . . . . .  . . . .  

under t h e  pol icy  p r i o r  t o  t h e  i n s t i t u t i o n  of t h e  dec la ra to ry  
i. I ... 

judgment act ion. :  147.S.,V.2d a t  186. "After  those r i g h t s  

. ,  , .  
came i n t o  e x i s t e n c e , t h e  insured . could . .no t  by any a c t .  o r  by. . . .  . 

. ... . t h e  submission t o  t h e  r end i t ion  of. judgment aga ins t  him,. 
~ 

l e s s e n  t h e  i n t e r e s t  vested in [ t h e  . i n ju red .  par ty]  ."-Id .  . - e .  . .. 
:., . .  

, 
. ,  
, , . Hocken's r i g h t s  were acquired before  t h e  i n s t i t u t i o n  . 

. 	 .. .., of t h e  dec la ra to ry  judqment ac t ion .  because under Missouri  l a w  , . .. .~ . . .  . 

.. t he  in ju red  .pa r ty  acqui res  i ts  r i g h t s  t o  t h e  insurance coverage. .  .~ . .  
a t  t h e  time 'o f  t h e  acc ident  or t h e  occur rence  of  the i n j u r y .  

. ,  

. "It.'is t r u e  t h a t  ' those  r i g h t s  were o r i g i n a l l y  der ived through.. . ,_ . 

. ..,It he  insured ,  bu t '  by opera t ion  of l a w  they  a r e  f ixed  and ."....- . . ,  
. ' independent 'of any . c o n t r o l  by t h e  insured ,  so t h a t  as t o  a l l  act  

. .  .. . . . . ,. 

. . .  ... and : t o l a t i o n s  subse&t t o ' t h e  acc ident .  which gave ,rise t o  

c ' - pla in t i f f ' /  r fghv , ;  they were not  i n  p r iv i ty . "  -.Id. a t - 1 8 8 .  . . .  

,Sei--.a l s o  Hathison v,. Public-Work Suuuly D i s t r i c t ,  401 S.W .-.. ,  .. . . .. ~.. . .  

. :  . . 2 d  421,  .431 (Mo. 1966) ("to m a k e ~ ~ m ~ e ~ ~ " p r i q w ~ t oan a c t i o n ~ h e .  
I . I  . . 

action.:,._. , ' I - .  
m t i . . k m i . a c q o f e t & s Lbeemt.  tniLtfre*ubfic+~~.oftbe,. 

_I. 

, :* . subsequent:-to, .the:commencement of , ! ' t h e  
: 

s y i t. ,  rendLt:Lo& of . ... - . . .  .... ' . . .  . .  , .  . .  
o r  

. . .  , ... *. .  :J udgEent"). .,... ,. . .  . .  . . .  ; ! I  . 7 . :  

.I 
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The r i g h t s  of t h e  United S t a t e s  aga ins t  an in su re r  

i n  an environmental cas", under t h i s  analysis, vould be 

acquired a t  t h e  time of t h e  acc iden t  o r  occurrence giving 

r i s e  t o  l i a b i l i t y .  

Courts i n  o t h e r  stater are i n  accord wi th  the  l o g i c  

and holding i n  Hocken. In United Farm Bureau Mutual 

Insurance Co. v I  Vamplet. 106 N.E.2d 1195 (Ind. C t .  App. 

1980),  an in ju red  p a r t y  sought t o  execute judgment a g a i n s t  

t h e  insured by proceeding a g a i n s t  t h e  in su re r .  The insurance 

company a s s e r t e d  t h a t  a previous judgment aga ins t  t he  insured 

on t h e  issue of coverage vas ­res j u d i c a t a  as to  t h e  in ju red  

par ty .  The cour t  held t h a t  t h e  in ju red  p a r t y  vas no t  in 

p r i v i t y  wi th  t h e  i n s u r e r  o r  t h e  insured and no t  bound by the  

outcome of t h e  d e c l a r a t o r y  judgment, g.a t  1197. The 

c o u r t  relied on 7 Am.Jur. 2d. Automobile Insurance SS(1963): 

A judgment determining. as b'etween 
an automobile l i a b i l i t y  i n su re r  and the  
insured o r  a person claiming t o  be in ­
sured. a ques t ion  of coverage in  favor of 
t h e  i n s u r e r  does not .  as a matter of res 
ud ica t a ,  preclude t h e  injured person4rom l i t i g a t i n g  t h e  ques t ion  of coverage

i n  a s u b s q u e n t  action or proceeding in­
, 	s t i t u t e d  by his a g a i n s t  t h e  insurer, s i n c e  

t h e  in jured  person is not i n  p r i v i t y  w i t h  
any of the  p a r t i e s  i n  t h e  former proceeding. 

In,C1.don.v. Semzle. 112. P.2d 1'16 (Wash. 1966) ._ 
while a . ru i t  by an i n j u r e d  p a r t y  againat the insured  &a 

pending. t h e  insurance company commenced..an a c t i o n  a g a i n s t  

t he  insured f o r  a decIarattory-judgntcnt a8 to ewerage .  The 

company d id  not  n o t i f y  o r  a t tempt  t o  j o i n  t h e  injured p a r t y ,  

and a d e f a u l t  judgment vas entered i n  favor of t he  insurer  
1 
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. . . . . .  , .. - a f t e r  t h e  i n s q e d  f a i l e d  to  answer,, , . ,the  s u i t .  The i n j u r e d  
-

\ I -
,,.. par ty  subsequently recovered a d e f a u l t .  judgment aga ins t  the 

I .' .. . . .  
.insured and f i l e d  a garn ishment -ac t ion  aga ins t  t he  insurance~. i ,  . . .  .. 

. - .  \ .  . . 'ccmpany.. -Judgment.was entered aga ins t  the  i n s u r e r ,  which:' , . ... . . . ,  ' ,. 

_. .. 1 appealed. . T h e  c o u r t  held t h a t  " th i rd ,  pa r tg , c l a iman t s  i n  an 
, .  . 

....;5. .  . .  a c t i o n  of t h i s  n a t u r e  .are  not bound by a dec la ra to ry  judgment" 

, . 
i i  	: i n  vhich. . they vere no t  made a party."

, . Id  at  118. . .  - _, 

' F . .  . . .  The, fnsurance company i n  Sobina v. ..Busbx, 210 N.E. 
. .  

, - App., C t .  1965,); 80ught t o  use a judgment from a. .. . .  769 (111. . .  

. .,, . .euit.,between the  insurance company. . .and. t he  insured as a 

. .. - d e f e n s e  i n  an a c t i o n  b y . t h e  in ju red  parties aga ins t  the company 

'. - to .:recover ..on a j u d m e n t  entered a g a i n s t - the  insured. Ci t ing  

I, ... -:Hocken; supra the courk observed,. . ,  "There is .  ample au tho r i ty
, , . 

._D . . . . .  holding t h a t  t he  p l a i n t i f f s  i n  t he  underlying . t o r t  ac t ion  

I .. -.are not . i n  p r i v i t y  v i t h  the  'fn&red,: t h a t  t h e  insurance . 

. .  ... . . p o l i c y  is one a g a i n s t  l i a b i l i t y  and n o t - a g a i n s t  l o s s .  t h a t  
~ 

> .~ #.,_ # , . . .  , '  , '  the. p l a i n t i f f s '  r i g h t s  accrued a t ... t he  .. time of the  accident  
.., , 
?;= 

. , and v e r e , n o t  cut o f f ,  i n  a l a t e r  decree entered i n  proceedings
I I. 


I 
:.+. I. -,::;to which the  p l a i n t i f f s  vere not  pa r t i e s . "  Id .  aC 772-73. 

. *  . .  .. ~. . .. . . , .  - .  

~.:q ~ 

i , ., , '9 Southern Fa= Bureau Casualty ' Ineurance .Co. v.I 

. ,  . . ,' $ , - 'Robinson ,  365.S.U.2d U O ,, ,456 (Ark. 1963), addressed the^ 

. *  .. .  ', ror&w-im&?'qye~tLonrii;. 8'. . ... . . .  
. .  . . '  

.i .  ,.. ,. , - Can. a, d e f a u l t  dec l a ra to ry  judgment­
: between * m - i n r u r r r  ,mxd an ;insured, . . 

. . ., ,  . ,  , i r i a t i t u t e d  while s u i t .  Cs pending in:. . ,  
a*Pam*:- j,~,io&tetfQn:betrtery-th. 

. . .., L insured and an ,injure&:person...wkfck*>'..: . 
. .  s u i t ' t h e  in su re r  i s . de fend ing .  des t roy  

. . .  46.... 
> I . '*.: t h e  .r ipkit8 of the  in jured  person vho vas ... . .  a r t y  of t he  ' dec l a ra to ry  judgment

not l 1ings?procee 

I ..... __-- ........... __ ... ...-- .... ........ . . . .  .~ 
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The court  s a i d  "No," and explained t h a t  t he  r i g h t s  o f  t he  

i n j u r e d  p a r t y  arose a t  t h e  time of the  i n j u r y  and are, 

a n t a g o n i s t i c  t o  t h e  r i g h t s  of bo th  t h e  i n s u r e r  and t h e  insured.  

-Id. a t  657; see a l s o  66  C.J.6. Insurance S1191, p. 123 ("The 

r i g h t s  of t h e  i n j u r e d  person who may maintain an a c t i o n  

against i n s u r e r  are to  be  determined as of t h e  time of t h e  

a c c i d e n t  out o f  which t h e  cause of a c t i o n  grew . . . .)I' and 

Shaui ro  V. Reuublic Indeminity Co.. 301 P.2d 289 ( C a l .  

1959). I n  Shaufro,  t h e  i n j u r e d  p a r t i e s  recovered a judgment 

a g a i n s t  t h e  insured and then  brought  an a c t i o n  a g a i n s t  t h e  

insurer on a p u b l i c  l i a b i l i t y  insurance po l i cy  t h a t  covered 

t h e  insured.  The i n s u r e r  argued t h a t  i t s  l i a b i l i t y  must be 
\ 

determined according t o  t h e  p o l i c y  as it was reformed i n  a 

pos tacc iden t  a c t i o n  between t h e  i n s u r e r  and t h e  insured. 

The c o u r t  he ld  t h a t ,  as t h i r d - p a r t y  b e n e f i c i a r i e s  of t he  

insurance  policy, t h e  i n j u r e d  p a r t i e s  had an i n t e r e s t  t h a t  
* could n o t  be a l t e r e d  or condi t ioned by t h e  independent a c t i o n  

of t h e  i n s u r e r  and t h e  insured i n  reforming t h e  pol icy.  -Id .  

a t  291 ; accord Boul te r  v. Comerc ia1  Standard Insurance Co., 

175 F.20 763, 768 ( 9 t h  C i r .  1969)(applying C a l i f o r n i a  l a w ) .  

The N e w  J e r s e y  Supreme Court has also r e j e c t e d  t h e  

8-t that, bec.rr8e. the. injured person s t ands  in  the shoes 

of the Lnsured. a-judgment i n  a su i t  be tve tnu the  insured and 

t h e  inaur'hr is cancLruive agafnat the injured party.  

Dransf fe ld  v.  C i t i z e n s  Casualty Co.. 76 A.2d 306, 306 

(N.J. 1950). The c o u r t  i n  Dransf ie ld  reasoned t h a t  t h e  
\ 

~-, . . .  . . ... . . . . . . 
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. . , ' .  . in jured .person  has a - c a u s e - o f  a C t i . 0 . n  t he  moment he o r  she I 

'. -.: -. .  , i s  injured and:.is . n o t  i n  pr!v!ty. w i t h , t h , e  insured.  V f r p i n i a  

l ikewise  has he ld  t h a t ,  even ihough a judgment c r e d i t o r  s tands 

.) i r t h e  in su red ' s . shoes ,  . t h e . i n j u r e d  ,par ty  i s  not barred by a 

. .  _ . - . .  ' .  p l e a . o f  r ea. - Iud ica t a .  . '- Storm v. Nationwide Insurance Co., 97 
. .  -

S.E.2d 759 (Va. 1957). ,"The insured and t h e  Company may 

_''. n o t  l i t i g a t e  and have [ t h e . i n f u r e d  p a r t y ' r ] . , r i g h t s  aga ins t  

t h e  Caplpany. which had t h e i r  incept ion A t  the  time of her  

. .  i n ju ry ;  determined. i n  an a c t i o n  to.,which she  is n o t  a par ty ."  
. .  97 S.E;Zd a t '761 .  See a l s o  Bai1ex.v. United S t a t e s  F i d e l i t y  

1 , .and Guaranty Co.. ,103 S.E.2d 638, 661 .(S.C., 1937) ( i n j u r e d  

. .. ,  
,6 .party.  wou1d:not be  p r ivy ,  and . t he re fo re  not bound by judgment 

. .. .  ' 
, ,,:, . i n  a auit ' . to which,he 'was .not a ~ p a r t y .where h e r  r i g h t s  were 

. ,  

acquired at ' ,time 'of i n j u r y  and p r i o r '  t o  t h e  r e n d i t i o n  o f- t he  

judgment)'. ,I , . . ,  
. .,.. .. . I 

;. 
. 

: > . 

The c m o e n t a t o r r  a g r e e - w i t h  t h i s._l i n e  of  cases. Couch . 
states, "A judgment d e t e m i n g  as between an automobile l i a b i l i l  

insurer and t h e  insured o r  a person claiming t o  be insured,  

a ques t ion  of cove rage . in  favor  of t he  i n s u r e r  does n o t ,  as 

' ' a  matter of  , res j 'udicata.: preclude : the i n j u r e d  person from 

l i t i g a t i n g  t h e  ques t ton  of .coverage i n  a rubsequent oct'fon.. 

ar...proc.rding,.i r u t i t u t e d  by hb . , aga>ns r  t h e  i n s u r e r ,  s fnce  

the fnj,~.ed,.per.on.-.ia p r i v i t y  with any' of t h d , . p a r t i e sn o t  ..in, 

i n  t h e  f o e e r  .proceeding . " a - C0ueh.i. Cpc lwed ia  of.Insurance 

- L'tkevfs.e, :mkampPi nvtes~:.tka+.:,Panr:"Paw, 54'5;:915' ~znd~:ed+.~.­

in jured  person can nei ther .  be bound by a . jPd@ent  in.favor 

of the i n s u r e d . l n  a s u i t  brought by another claimant.  nor by 
7 
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' a judgment i n  f avor  of t h e  i n s u r e r ,  i n  an ac t ion  brought-_ 
upon t h e  po l i cy  by the  insured." Appleman, 1 1 1 5 2 1 ;  s e e  a l s o  

7-

69 AtRZd 858 ,  859. 

One Ohio case t h a t  i s  i n c o n s i s t e n t  w i t h  all of  these  

-v. -. 	o t h e r  cases .  I n  Conold S t e r n ,  35 N.E.2d 133 (Ohio 1941) ,  -
an in ju red  p a r t y  recovered a judgment a g a i n s t  t h e  insured 

f o r  personal  in jur ies  sus ta ined  in an automobile c o l l i s i o n .  

The judgment credi tor  then brought an action a g a i n s t  t h e  , 

i n s u r e r  t o  recover  t h e  amomt of t h e  judgment. The insured 

company aver red  as a defense a judgment i n  an a c t i o n  between 

the  i n s u r e r  and a d i f f e r e n t  p a r t y  also i n j u r e d  i n  the  same 

c o l l i s i o n  in  vh ich  t h e  cour t  he ld  t h e  p o l i c y  n u l l  and void 

due t o  t h e  in su red ' s  fa i lure  t o  cooperate.  The cour t  he ld  

that  a judgment i n  favor of the  insurer i n  an a c t i o n  by 

an i n j u r e d  p a r t y  on the  ques t ion  of noncooperation was _Ires 

j q d i c a t a  i n  favor of t h e  i n s u r e r  i n  a l a t e r  a c t i o n  by ano the r  

person in ju red  i n  t h e  same rcc iden t .  -Id .  a t  1 4 0 4 1 .  The 

court reasoned that  t h e  r i g h t  of t h e  insured a g a i n s t  t h e  

i n s u r e r  was f u l l y  l i t i g a t d  in t h e  su i t  by the f i rs t  in ju red  

p a r t y  and t h e  d e c l a r a t o r y  judgment a g a i n s t  t h e  insured is a 

b a r  against another  i n j u r e d  p a r t y  whose r i g h t .  i f  any, aga ins t  

. the insurmu,campany is derived from and dependent upon a 

valid tight of the itmured against the insurance compdny. 

., The d e c i s i o n  in Conold nowhere mentions t h e  i s s u e  of-
p r i v i t y  o r  when t h e  rights of ewe i n ju red  party arise. but 

focuses  s o l e l y  on t h e  r i g h t s  of a judgment c r e d i t o r  being 

d e r i v a t i v e  of t h e  r i g h t s  of t h e  insured. Also, the  caae 
I 
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. .  . .  involves  an a c t i o n  by an in jured  p a r t y  where judgment has -
, * .. . ; . I  been en tered  i n  favor  of s h e  insyrer- i n  a similar actien by. .  

another  person in ju red '  i n  t h e  rme acc ident .  Clost important ly ,  

- ... - . .. al though the more recent case of Cel ina  Mutual' Insurance Co. 

v. S a d l e r ,  217 N.E.2d 255 (Ohio C t .  App. 1966). suggests  

t h a c . t h e  	holding i n  Conold is s t i l l  t h e  law i n  Ohio, Conold-
has not been followed by t h e  courts of any o t h e r  s t a t e .  

Accordingly, a l though Conold rhould cau t ion  the United S t a t e s  

, a g a i n s t  remaining a nonparty t o  an a c t i o n  i n  Ohio between an  

insured another  p a r t y  in ju red  by t h e  insured ,  i t  should no t  

. .  . _ - , 
affect t h e  dec i s ions  o f . t he .On i t ed  S t a t e s  i n  o t h e r  states.  

Yet qnother except ion t o  t h e  e s toppe l  &le may be 

a p p l i c a b l e  t o  .our  caaes.  When c o l l a t e r a l  e s toppe l  would 
. v i o l a t e  general no t ions  of pub l i c  po l icy .  o r  would work an 

i n j u s t i c e .  i t . i s  n o t  t o  be. applied.: S p e c i f i c a l l y .  where the 

, g o v e p e n t  is .involved in a 'case .deafgned  ' t o  p r o t e c t  t he-
.. pub l i c ,  *it:should n o t  be.estopp'ed "by previous cases t o  which 

i: was not ,  a party.' . P o r t e r  & Dietkch, Inc., v. -FTC. 605 

F.2d 294. 299-300 (7 th .C i r .  1979); Defenders of U i l d l i f e , v .  
. I 

Andrus, 77 FRO 448, 4% (D.D.C. 1978); Restatement (Second) 

of Judgments I 28 (1981); and 18 Wright .6  Hil ler  I 4426.. 

~ : , u a s t e : : c a u e s x p p e i r ~ ~p a r t  fcular 1y apposite..furr-awlytng,; 

t h i s .pztnctpla. The: 1R3ited:States;.l8, attemptfng-.to f&:t!?k 

contaiwent.-.axxd:.. removal. of.  very.  sezhuaz *eats to .  hea l th ,  ,.. 

I
and t h e  environment. I t  should not be hampered i n  t h e s e  . 

e f f o r t s  by e s toppe l  a r i s i n g  out '  of l i t i g a t i o n .  Moreover, 

the  ' l i n e  of c a s e s  d iscussed  i n  the  contex t  of  whether t he  
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United S t a t e s  could be considered a8 havinR a r e l a t i o n s h i p  

wi th  some p a r t y .  and thus be bound by h i s  f a i l u r e  i n  L i t i ga ­

t i o n ,  is b u t t r e s s e d  by t h e  unioue pub l i c  r e s p o n s i b i l i t i e s  of 

t h e  government. 

F i n a l l y ,  a l though it is doubt fu l  t h a t  t h e  United S t a t e s  

w i l l  want t o  in t e rvene  i n  d e c l a r a t o r y  judgment a c t i o n s  between 

l i a b l e  p a r t i e s  and t h e i r  i n s u r e r s ,  i t  is n o t  a t  a11 c l e a r  

t h a t  t h e  c o u r t  vould allow such i n t e r v e n t i o n  in t h e  absence 

of a preexisting judgment and an independent d i r e c t  a c t i o n  

claim. See Independent Petrochemical Corp., v. Aetna Casual ty  

and S u r e t y  Co., Civ. No. 83-3347. (S.D. Ohio, March 8 ,  1985) 

22 ERC 1523, I X  Chem. and Rad. Waste L i t .  Rptr.  911 ( included 

i n  the Compendium), denying Rule 24(a) (2) i n t e rven t ion  to 

i n d i v i d u a l s  a s s e r t i n g  unresolved personal  i n j u r y  claims a g a i n s t  

t h e  bankrupt  I P C ;  bu t  6 Re-Solve v. Canadian Universal  

Ins .  Co.. (Elass. Super C t . ,  CA No. 14767. Hay 14 ,  1981). 

d i scussed  a t  IX Chem. h Rad. Waste Li t . -Rptr .  822 ( h l o w i n g  

t h e  Commonwealth of Uassachusetts t o  in t e rvene  i n  an a c t i o n  

between a polluter and i t s  insurer ) .  

.. .... . .... ..-._I_. . .. . ...,. .~ , .. ... . .  
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. REMEDIAL TIMEIXNE SUMMARY 9 8 3 4 , s  

HOIJSE 
( MONTHS 1 

RP M o r a t o r i u m  2 2 3 

R I / P S  Process 2 1  21 25 

PC/ BA/ROD/RP
N e g o t i a t i o n s  

5 9 9 

RD 12 12 14 

RA 18-18- 18-
TOTAL: 6058 69 

-

Funded OCM 1 year 5 years Indefinate 
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