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INTRODUCTION

Defendants in EPA's CERCLA enforcement cases have begun
to look to their insurance carriers for both legal representation
and indemnification. 1t 1s expected that the number of
-collateral actions involving the insurance carriers of CERCLA
.defendants will continue to grow, particularly ia CERCLA cases
involving multiple parties., |

The purpose of this guidance is to provide EPA Regicnal
offices with the appropriate procedures to follow in issuing
notice letters, developing referrals, and tracking CERCLA
enforcement cases that may include insurers as third party
defendants. A separate reference notebook and memorandum
of law are being prepared by OECM and the Department of Justice
to supplement this guidance. The memorandum of law will summarize
the recent judicial decisions which have interpreted the
applicablility and coverage of insurance policies in hazardous
waste cases.

1/ Most fnsurance policies are effective on an annual basis

and parties.commonly changed carriers during the disposal
period, or had. several policies in-effect: at -the: same-time. . :
Therefore, large CERCLA lawsuits could involve multiple insurance
carriers and multiple policy periods.
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.. INSURANCE INFORMATION REQUESTS - IDENTIFICATION OF POTENTIAL
DEFENDANTS

EPA Regional offices are responsible for preparing and
issuing CERCLA notice letters to potentially responsible
parties. These notice letters genmerally include requests for
information under. RCRA §3007(a)(3) and CERCLA §104(e)(4). All
information requests should include a request for copies of
insurance policies in force during the PRP's association with
the site.. The requests should solicit information regarding
insurance policies that are currently in effect as well as
those effective during the period of activity inm question. 2/

N

_ The information request responses from potentially
-responsible parties should be reviewed by the Regional Counsel's
Office to determine the types of policies carried by the party
and the extent of coverage under each policy. " Insurance carriers
determined to have exposure should be notified at the same time
we notify the insured PRP. Y )

REFERRALS TO THE DEPARTMENT OF JUSTICE -

© The Department of Justice attempts to ascertain. the
existence of insurance coverage and, where appropriate, “to
assert litigation theories which would enable the United States
to proceed against insurance carriers in hazardous waste cases,
or to involve them in settlement negotiations. ' The Department
of Justice has requested that EPA provide ‘insurance information
as a routine portion of our case development report and reterral
package. : - : .

_ All referrals of hazardous waste cases to the Department of
Justice should include :a brief summary of the insurance coverage
of potential defendants. This information is particularly
important for actions involving bankrupt or ‘potentially insolvent
parties. ’ | L ..

. 2/ See-Memorandum "Procedures: for /Issuing Notice:Letters”:'. .
T ¥rom Gene A. Lucero, .Director EPA Office of Waste Programs
Eaxforcement, to Directors, Waste Management Divisions Regions 1-
X: Directors, Eavironmental Services Divisions Regions I-Xj
Regional Counsels, Regions I-X. (October 12, 1984). Pages 4-5,
and 24-25 discuss information requests regarding the insurance
policies of potentially responsible parties.
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THE INSURANCE POLICY - DETERMINING THE SCOPE OF THE COVERAGE

,

The standard liability insurance policy is broken down
into three sections: 1) declarations; 2) statement of general
liabllity; and 3) the standard coverage section. The declara-
tions section contains general statements of the intent of
the parties and the name of the insurer and the insured. The
statement of general liability contains the definitions
applicable to the policy and the provisions common to the
various standard coverage sections. The standard coverage
sections constitute the bulk of the policy and contain the
inguring ggreement and exclusions, including any pollution
exclusion provisions. The standard coverage section usually
{ncludes the insurer's promise to pay on behalf of the insured
and the insurer's duty to settle or defend claims against the
insured alleging bodily injury or property damage covered
under the policy. 3 '

The interpretation of the insurance policy should begin
with a review of the standard coverage section to determine the
theories upon which EPA can proceed. Most insuramnce policies
only obligate the insurance carrier to defend against any suit
seeking damages or to pay on behalf of the insured such damages
which are covered under the terms of the policy.

Thus, it is important to examine the scope of coverage of
the insurance policy before referring an action to the Department
of Justice which may have insurance aspects. Claims for injunctive
or equitable relief are usually not included within the coverage
of the insuraace policy, and the referral for such relief.need
not include the insurer as a potential defendant. It may
nevertheless be prudent to notify involved carriers of such
a claim.- : r

Where any CERCLA §107 damage claim is included as a basis
for relief, the insurer may be identified as a potential
defendant. Claims for punitive damages may also be covered
under the policy and the Regions should include insurers as

-

3/ The: iasutance. carcier has.a duty to defend the. fasured:
="  even.if the claims are groundless, false or fraudulent.
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defendants where punitive damages are sought. 4/ The referral

of the types of policies which were issued to the respoasible

e H v !
Sy

TYPES OF INSURANCE POLICIES S ;‘fd

__There ‘are two types of insurance Pbliéieé. ‘The £irst is
the ‘traditional casualty insurance contract known as the
Commercial General Liability Policy (CGL). The standard CGL

-policy covers accidental or sudden bodily injury and property

.
*

. package prepared by the Region should also incTude a discussion

damage., The second type of policy is the "claims-made" pollution

11ability policy or Eavironmental Impairment Liability (EIL)

' policy.. The EIL policy covers the insured for liability for
bodily injury and property damage resulting from gradual pollu-
tion, or clean up costs incurred by the insured. EIL pollution

liability policies enable owners and operators of hazardous
waste treatment, storage, and disposal facilities to comply

. with RCRA's financial responsibility. requirements.

-«

_“CGL Policies = - T

There are four separate areas of coverage available under
the” CGL policies which may be applicable to CERCLA actions.
The first is the premises and operations hazard policy. This
policy provides coverage for liabilities resulting from a_
condition on the insured’'s premises or from the insured's
operations in progress whether on or away from the insured's

premises. 1s type of policy would cover the owner or operator

- of a facility, whether the hazardous waste facility was active

or inactive, as long as the covered liability resulted in
a condition which originated during coverage. A

bt L

The second area of coverage under the CGL policy is the

products and completed operations policy. 'This policy provides

coverage for liabilities arising after products have left the

physical possession of the insured and after the work performed

has been completed or abandoned. This type-of policy may
cover the generator of hazardous substances if the waste can

be characterized as a final -preduct. L

"51' Most policies are silent regarding coverage for punitive

damages. Some states have allowed claims: by-the insured
for-punitive damages paid:to the federal govermment.
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The third type of pelicy is the independent contractor
hazard policy which covers the liability for an independent
contractor (or subcoatractor) who is hired to do work on the
insured's behalf. This policy may cover the liability of
a generator for the actions of the transporter, if the trans-
porter is acting in the capacity of an independent contractor.

The fourth type of policy is the property damage liability
policy which covers the liability of the insured for actual
damage to tangible property and the loss of use of that property.
This policy may cover the liability of a responsible party for
natural resource damages under CERCLA.

Claims-made Policies

EIL policies provide protection for the insured company
vithout requiring proof of liability. The number of claims-
made pelicies issued by insurance carriers has dropped recently
due to the changes in the regulatory requirements promulgated
pursuaat to RCRA and the {ncrease in EIL premiums.

EXTENT OF INSURER LIABILITY UNDER GENERAL LIABILITY POLICIES

For the purpose of the referral, after the Region has

‘determined the type of insurance policies that may be applicadble,

and the potential causes of action which may be brought under

" these types of policies, the Region should briefly explain the

extent of the insurance coverage and the insurer's potential
liability under the policy in the context of the facts at hand.

The standard coverage section of a general liability
policy sets out the scope of the insurance agreement and the
exclusioas applicable to claims made by the insured. The
exclusions to the scope of the insurance coverage must be
clearly and precisely drafted. 2/ The exclusion applicable to
claims for damages created by hazardous wastes is the pollution
exclusion. The standard pollution exclusion reads:

" This insurance does not apply... to bodily injury
or property damage arising out of the discharge,
dispersal, release or escape of smoke, vapors, soot,

S5/ Because the insurer selects the: laaguage:for the-peolicy,

the exclusions are - generally-incerpreted in favor of the
insured. An exclusion must be drafted with clear and exact
language to be given effect by the courts.

A
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.| fumes -acids, alkalis toxic chemicals liqulds
* 7 or gases, waste materials, .or .other irritants, .
‘contaminants or pollutants into or upon land, the
~atmosphere Oor any water course or body of water;
but this exclusion doés not apply if such dzschg_g_,
release or escape 1s sudden and accidental."

The cases which have 1ncerpreted the: pollut101 exclusion
provision have been decided on the specific facts of the case,
such 'as the site conditions and the. history of the pollution
occurrence which gave rise to the insurance claim. %/ Several
of these cases contain factual similarities to the type of
hazardous waste actions taken by the Agency under CERCLA.

In the preparation of the. referral .package, the Regions
 should briefly describe any facts which may be relevant to the
applicability and coverage of the insurance policies. These
facts should include any information which would support a
claim that the release was sudden and accidental. -, -

IMPLEMENTATION cret e

This. guidance 1corporates the exxsting procedures contained
in' the EPA notice letter guidance and hazardous waste settlement
- policy. The additional procedures outlined in this guidance
.should be impleménted by the Regions as soon.as possible.
‘Beginning 30 days from the date this document: is signed, all
hazardous waste referrals should include ‘a discussion of the
CERCLA insurance aspects of the case. If you have any questions
concerning these procedures please contact Heid1 Hughes of my

office (FTS- 382 2845)

Lt -

vy e L

6/ A thorough:discussion ot these dec1sxons wlll .be included
- in the CERCLA Insuraace. Notebook and Memorandum-of Law
being developed hy OECM and the Departmeat of Justxcef
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Since the passage'of the Comprehensive Environmental -
Respoﬁae, Compensation, and Liabilicy Act (CERCLA%/ in 1980,
the Envirommental Protection Agency (EPA) and the Department
" of Justice (DOJ) have initiated more than 100 enforcement
actions against the owners and 6perators of hazardous waste
facilities, generators who arranged for the disposal of
_hazardous substances, and transporters who handled hazardous
substances. Many of.these cases, some of which were built

upon prior glains under the Resource Conservation and Recovery

Act (RCRA),  dinvolve claims for millions of dollars of responsé

. costs. Defendants in these cases generally have sought legal

representation and indemnification from their insurance
carriers. 1t is axpected that the aumber of collateral
actions involving the insurance carriers of RCRA and CERCLA
defendants will continue to grow, particularly in cases
involving multiple parttes.é, o . -

The first purpose of this handbook is to provide a basic
undgfstanding of insurance law and po:entiai claims for relief

"~ against insurers which will allow EPA and DOJ enforcement

1/ 42 U.s.C. §% 9601-9656. _
2/ 42 U.S.C. $§ 6901, et seg, most: commonly 42 U.S.C..§ 6973
3/ uou::inau:ance.policles;ara:effectivc-cn-nn-annual-. )

basis, and generators commonly changed carriers -
during the disposal period or had several policies in -
effect at the same time. Therefore, large RCRA/CERCLA
lawsuits can involve multiple inaurance carriers and
multiple policy periods.
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" lawyers to litigate these claims, as well as respond to

, defenses raised by insurance carriers.

¢

- The second purpose pf_cﬁis handbook 1s to offer an
undq;s:andiﬁg of the insurance requirements -of RCRA and
CERCLA. Under the financial responsibility regulations
promulgated pursuant to Section 3004(6) of RCRA, each

~ Owner or operator of a8 hazardous waste management facility

-must maintain ligbiltty,inaufance against both sudden

and accidental occurrences. An owner or operator of a

-hazardous waste facllity may also satisfy post-closure

care financial assgfance requirements by obtaining post-
closure insurance.” The handbook will review these regu-

.. latory requirements and their enforcement through compliance

actions, and will also briefly address the insurance program
provided for in Section 108 of CERCLA, which has yet to be
{mplemented. ' B ‘

Finally, the handbook is {ntended to.serve as a basic

reference resource. Some of the best articles and notes on

- insurance i{ssues are included as appendiées and, in che

- case of some issues, are referenced in lieu of primary

discussion. 1In addition, an alphabetical compendium of

~ selected cases appears at the back of the handbook.

T 4/ 40 C.F.R: 264.147.
5/ 40 C.F.R. 264.143(e)
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1. Types of Policies Issued

General Introduction | ‘

The standard liability insurance policy is broken down
into three sections: (1) dgclarations; (2) the statement
of general liability; and (3) the standard coverage sectijons.
The declarations section contains general statements of the
incent of the parties and the names of c@e {nsurer and
the 1nnured. The statement of general linbillty contains
‘che definicions applicable to the policy and the provisions
common to the various standard coverage sections, The
standard coverage sections consticute ché bul? of the
policy and contain the i{nsuring agreeéent and exclusions,
including any pollution exclusion proviaiona.g('The standard
coverage section usually includes the insurer's promise
to pay on behalf of the insured and the insurer's duty |
to settle or defend claims against the insured alleging
bodily injury or property damage covered under the policy.”
- The interpretation of the insurance policy should begln

with a review of the standard coverage section. HMost

insurance policies only obligate the insurance carrier to

See pp. 20-24 for a detailed discussion of the peollucion
exclusion. . '

« IO
~

-

/ The insurance carrier has a duty to-defend the insured
even if the claims are groundless, false or fraudulent.

See Jackson Township v. Hartford Acc, & Idem, Co., 186

N.J. Super. . (198Z) (included in the Compendium).

I
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defend against any suit seeking "damages" or to pay on behalf-
of the insured "damages" covered under :hé terms of ghe )
policy. Thus, it is important to examine the sé0pe of
" coverage ‘of the {nsurance policy in reviewing any potential
‘referral or suic“agqinc: a carrier. - - : -_

- Claims for {njunctive or oéhet.quitabie reiief usually
_are not included expreasly within the coverage of the insurance
policy. Nonetheless, several courts have sustained claims

to recover costs of abatement or response incurred by the

insured. See discussion below at pp. 17-18. . CERCLA Section

' 107 damages and response cost claims gemerally will be

covered, or a cogﬁizablé claim may be made. Claims for
penalties under CERCLA Section 106(b§'8}.punit;§e damages
under CERCLA Section 107(c)(3) tay also be éovg;ed under
the policy, althbugh some Lniuranci“agreeméﬁikAapecificglly
. excludq‘c°vera3e for pdnltive damagés.gfurhe referral
package prepared sy EPA should include, if inforoacion is
available, a discusdion of the policies which were issued
:q.the'responsible party and ;opfés of tﬁé'policiea.

There are two basic types of insurance policy. The
- £irst is the traditional casualty insurance contract known
as.the Comprehensive.General Lisbility Palicy (CGL). The:.:
standard CGL .policy covers. acctden:al or- sudden bodily injury -

and .. p:aperty damage. from.an “accident.? or occu:rence " during

8/ Most poltciea are silent regarding coveragewtbz punitive.
damages, Some states have allowed claims by the-insured

for punitive damages paid to the federal govermment.
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the policy period, regardless of when the claim {s actually
made. Since about 1970, CGL policies generally have attempteg
to exclude coverage of any hazardous substance injuries

that were not "sudden and accidental” in nature and contain

a "pollution exclusion”" to that effect. These clauses

have not succeeded in excluding coverage in a broad range

of situations involving hazardous waste "damage."”

The second type of policy is the "claims-made” poilution
liability, or Environmental Impairment Liability (EIL)
policy. The EIL policy covers the insured's liability for
' bodily injury and property damage resulting from gradual
pollution or cleanup costs incurred. It is called a “"clatms-
made” policy because it covers only claims made during the
term of the policy. The EIL policy is analogﬁﬁj to health
or life insurance, where the claimant is not required to
make a showing of acclden:al injury. One clas§ of claims-
made pollution liability policies is specifically designed
to enable owners and operators of hazardous waste treatment
storage and disposal facilities to comply with RCRA's finan-
cial responsibility requirements. For brief deacriptions
of the various types of policies whicﬁ=have been issued
and:kcywtyptcalthanses;,see Appendi;.k.gl N -

A. The Comprehensive General Liability (CGL). Policy a

There are three types of coverage available under CGL

policies. The first {s prémisea and operations hazard .

9/ T. Smith, Jr., "Environmental Damage Insurance =-- A
Primer,"” reported at VII Chem. & Rad. Wasce Lict,

Rptr. 435 (1983).
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coverage, This coverage is for lisbilitles resulting from
oo 'a condition on the insured's premises or from the insured’s
operations in progress, whe:ﬁer on dr away from the insured's
.premises. This type of policy would cover the owner or
- operator of a facilityleIWhether.the hazardous waste f;cility
was.active or inactive, as long as the disposal, storage or
_treatment was s:ili in‘progress.
The second and third areas of CCL coverage are product
. .'hazard coverage and completed operations hazard coverage,
These two, originally combined, are now separate and
. distinet. Product hazard coverage covers. injuries arising
~out of product.use, and is-proﬁably irrelevant to virtually
. all CERCLA claimsg, unless the court'éan be persuaded te
" view a pollutant as a product. In addition, the even:‘of
release probably must take place after relinquishment of
control by the generator, and away from the genératbr's
. premises. Completed operations coverage may afford a
somewhat broader b#aislfor recovery, but is nontheless
- subject to limitations which would require appropriate
~ facts'and_carefulApleading,j See Appehdix G, pp. 562-563
for & summary discussion of key facts of doth product-hgzard
and. completed .qpezations coverage. .
The.standard coverage‘s;ction of_awgeneralxlgabtlity v
v -+ pelicy. sets out the_scope of. the insurance‘agrecmen:.and

"~ the exclusions-applicable-toiclaims -made-by" the-insured.

10/ CERCLA Section 107(a), 42 U.S.C. 9607(a).
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The exclusions to the 'scope of c?:/tnsur;nce coverage must

be clearly and precisely draftedf‘ The exclusion which
insurers invoke againat-claim; for damages created by
hazardous wastes is‘the pollution exclusion. The standard
pollution exclusion regds: ' ‘

"This insurance does not apply ... to bodily
injury or property damage arising out of the
discharge, dispersal, release or escape of
smoke, vapors, soot, fumes, acids, alkalis,
toxic chemicals, liquids or gases, wvaste
macterials, or other irritants, contaminants

or pollutants into or upon land, the atmosphere
Or any water course or body of water; but this
exclusion does not apply if such discharge,
release or escape is sudden and accidental."”
(Emphasis added.)’

The historical development of this exclusion to the standard
liabilicy policy provides a key to unders:and;ng recent
interpretations of the applicability of the pofiution

exclusion to hazardous waste cases,

B. Development of the Pollution Exclusion

The fir;t standard form for general liability insurance
policies was developed in i9h0. The modél policy{provision
was drafted to include liability for all claims made by
the insured that were "caused b; accident.” This provision
was widely interpreted by the courts to include coverage

for common law-nuisance claims for envirommencal damage {f"

11/ Because the insurer selects the language for the policy,

the exclusions are generally interpreted in favor of the
insured. An exclusion must be drafted with clear and exact
language to be given effect by the courts. See e.g. Allstate
Ins. Co. v.-Klock 0il Co., 426 N.Y.S. 24 6037 (N.¥Y. App.
{included in the Compendium).
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the-pgllu;ap:e were suddenly ané/egp;den;ally discharged’
' In i966, the Ineurgnce_Rating-Board developed a‘new
model coﬁttecﬁ‘which eQQered claims "caused by occurrence"
;ateer than claims "caused by accident.” The Board defined
occurrence broadly to ihelude "an accident,” including
continuoys or eepeated exposure to conditions, which resulcs,
during che;poliej period "in bodily injury or property
damage neither expected or 1ntended from the standpoint of
the ineu;ed, The new lenguage required a finding that the
damages were not foreseeable or intended. However, the
‘coyrts continued to hold lneufence companies liable for
. envirormencal damages even where the pollution was foreseeable
, + 1f the damages were accidental, 13/-1n‘1973, ‘comprehensive .
:~ general liability policies were revigsed to inclede the
.pollutioe exclueiqn cleuee.' See p. 7 for the text of
the exclusion. The courts which have interpreted the
pollution exclusion clause have agreed on three relevant
poin:s- (1) the insurer-has the burden of proving noncoverage;
- (2). the exclueion eppliee to: the intentional polluter; and
- (3) the. exclueton does not apply to entities which neither

expect nor intend their conduct to result in bodily injury

12/ See-Appendix: G, Bour ihan:: ‘Insurance Coverage.far Environ=
men:al Damage Claims® 15 Forum 55¢%, 552 (1980)

13/ Grand River Lime Cb. vidOhio Cesualt Ins. Co., 32 Qhio
AW_TTE._TB?_N_E ;EU 972).

Y LR
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e . J_a/
or property damage. See discussion at pp. 20-24,

C. The Environmental Impairment Liabilicy (EIL) Poli;g“

Regulations promulgated pursuant to RCRA (see notes
4 and 5) have prompted several insurance carriers to offer
first party insurance coverage -- that (s, coverage for
injuries caused by the insured, obtained by the insured.

The most common of these "claims-made” policies is the
EIL policy, which generally provides insurance coverage for
personal injury and property damage only from gradual
polluction, but not that which is sudden and accidental.
Off-site cleanup costs, including those incurred to avert
a loss, are typically coveted;.on-site éleaﬁup costs are
not. Also typically excluded from EIL policieékure coverage
of oil and gas drilling, liabilicy arising from ﬁuclear
fuel, damage to property owned or occupieg by the insuréd,
fines or penalties, punitive damages, éosts of cleaning up

pre-exiscing conditions at any site owned or leased by

the insured, and costs of maintenance or routine cleanup.

D. Insurance Services Office (1S0) Policy

Another type of "claims-pade” policy is the 1S0O
pollu:ion liability policy -- also developed in response

to RCRA‘:egulatory insurance requireuents. IS0 polictes

-

14/ For a detailed history of the development of the pollucien

exclusion, see Appendix D, S. Hurwitz & D. Kohane, “The
Love Canal - Insurance c°verage for Envirommental Acciden:s
Insurance Counsel J., July 1983, p. 378.
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' provide indemmification and defense coverage for pollution-
caused bodily injury and property ‘damage and reimbursément
coverage for.pollution cleanups imposed by law or voluntarily
assuned with the consent of th} insured.  Insurance coverage
under an ISO policy is also extended to sites used by the
insured for storage of treatment but which are operated |

" by others. Costs of_defense'afe.provtded apart from
the limits of 1iabiliﬁy. The policy excludes from coverage

. damages which are expected or intended by the insured;

‘coats of cleanup for sites owned, opersted or used by
the insured, liability from abandoned sites, or liability

.. arising from the in:entional-viplation of statutes or
regulations. but does' cover both gradual and" sudden and
accidental damages and tnjurles. ST

"Despite an increase in "claims-made” environmental

. insurance policies, coverage for pollution-related
damages under an EIL or ISO'ﬁblicy is still rare. Ic is

+rmuch more 11ke1y that ‘a potencial EPA hazardous waste

+ enforcement action will involve a general liabilicy

policy (CGL).

Ili. Judictal Conscruction of CGL and CGLIPollution

"A. Construction of CGL Polfcibsucenerallz.
Decisicns generally: camstruing:CGL. poltciea have  focused

on severaLyissuas . whether a covered acciden: or "occurrence

r

"

has taken place,.uhether damage to :he &ffected 'property"”
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is covered, what statute of limitations should be applied -

/

and in what manner, what defenses are available to insurers,
and how should liability be apportioned among insﬁrers-and
insureds. A discussion of cﬁese fssues will be followed by

" a separate discussioﬁ of pollution exclusion clause construc-
tion. ‘

1. "Accidents" under pre-1966 policies.

CGL policies wriﬁtgh prior to 1966 insured against damage
~or injury "caused by accident.” Early declsions considering
when events giving rise to an injury wvere covered focused on
vhether or not the event was ". . . [a]n event that takes
place without one's foresight or expec:atioﬁs; an undesigned
sudden and unexpected event, chance, contingency." United
States Fidelity & Guaranty Co. V. Briqcoe, 205 dkla. 618,

239 P.2d 754, 757 (1951) (included in the Compendium),

quoting from Webster's International Dictionary. Thus,

cases addressing injuries arising out qf consequences of the
fnsured's business which were typical and obvious tended to
deny coverage whilg cases involving unin:endqg consequences
(even those a:tsiﬁg out of failure to foresee that which
should have been aeen)_cendedf:o affirm coverage. Two articles
address these issues. Appendix E, J. Goulka, "The Pollution
Exclusion,” VI Chem. & Rad. Waste Lit. Rper. 745, 745-748,
(I9h3)‘cantafns-a-succin::wintroduction':o“thesekcases;
Appendix F, C. Mitchell and J. Tesoriero, "Uhen Does cﬂe

' Occugrence Exist Under the General Commercial Liabilicy

’
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Policy?,” VII Chem. & Rad. Waste' Lit. Rptr. 457 (1984),

provides an additional detailed background on the hiétory

and development of both the Maccident" and "occurrence"

clauses. ‘ A
2. . "Occurrences” under post-1966 policies.
| In 1966, most CGL policies began to insure against
damages and injuries arising out of an "occurrence" during
the policy period ---leaving open the central question

of when an "occurrence” has taken place and the related

- 1ssue of whether sequential or multiple occurrences have

taken place, The former question is critical in evaluating

yhich policy or policies may provi&e coverage and occasionally

- whether the statute of limitation may have run on the claim.

_ fhe,la:tqr quéstion.is-crltlca; to these issues, to what

policy limits or multiples of limifs'nay apply, and to issues
4 : , 'S

. of apportionment among carriers.” -

CGL policies generally define an occurrence as "an
accident, including continuous ‘or repeated exposure to

conditions, which-results in bodily injury or property

_damage’géizhe:».xpected nor i{intended from the standpoint

P

15/ .. -If insurance:coverage saxists for the entire. relevant

= ‘period of. time, but.the plaintiff cannot establish when
the damage began ar-how.it:was.apperticned:.during the.periad.
of time, courts will normally onl{ require the plaintiff co
prove that damages occurred, and leave to the insurance _
companies the burden of allocating the damages among them-
selves, See Appendix G, Hourihan, :"Insurance Coverage for
Environmental Damage Claims,” 15 Forum 551, 559 (1981).
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of the insured."” The theories upon which courts have
determined whether and when a covered "occurrrence" has
happened are several, having evolved to meet generic fact
__patéerns. A discussion of those theories follows. See
generally Appendix F and Appendix 0, Charlesinaher,
"Asbestos Extravaganza,"” 5 Calif. Lawyer 60, 62-63 (June
1985).
In sinple propefty damage cases not involving slow
accumulation of damage, the general rule is that there

is no "occurrence” until the actual harm for which relief

- is sought manifests itself. National Aviation Underwriters,

Inc. -v. Idaho Aviation Center, Inc., 93 Idaho 668, 471
P.2d 56 (1970). See qlso Annot., 57 A.L.R. 2d 1385 (1958).

~ This rule is jenerally known as the manifestation theory.
On the othef hand. in cases where damageé are sought
for sickness or disease resulting from long term exposure
' to toxic substances, courts have found that actual injury
occurred during the policy period in which exposure alone
occurreé. Insurance Company of North America v. Forty-
Eight Insulations, Inc., 451 F.Supp. 1230 (E.D. Mich. 1978),
" aff'd 633 F.2d 1212 (6th Cir. 1980). This rule is generally

B -called the exposure theory. .In addicion, in contrast to -
‘ordinary property damage cases where the manifestation
chqofyrappltesi in property damage.cases. where damages:
slowly accumula:é,'courts have generall§ applied the
exposure :heoty‘in determining insurance coverége. So

long as there {s any tangible damage (even if minute)




. resulting from exposure, the courts have allowed coverage
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from that time, although the damage may not manifesc’ {cself

until much later. See, e.g., Champion International Corp.

v. Continental Casualty Co., 546 F.2d 502 (2d cir, 1976), - _

.~ cert denied, 434 U.S. 819 (1977); Porter v. American Optical
... Corp., 641 F. 2d.1128 (Sth Cir. 1981); Union Carbide Cogg. v.

Travelers Indemni;y Co.. 399 F.Supp. 12 (W.D._Pa. 1975);

Gruol Construction Co. V. Insurance Co. of North America,

11 Wash. App.. 632 526 P. 2d 427 (Wash. Ct.. App. 1974).

'

Ihus, it appears that application of the exposure theory

s appropriate in the context of CERCLA hazardous waste liti-

‘gation qince cangible injury and damage to che environment

¢an occur soon after exposure to hazardous wastes, alcthough

damage may qo: manifest itself until much later. At least one

' eourt hé@ held that-where-a landfill leaches ontc waste into

HE e

groundwater over a nuober of years and harm results, the
~ 18/ :
exposure theory should be applied. -Application of the

exposure theory in the CERCLA context means_:hac coverage *

"would be triggered under the 1nsuraﬂ§g policies from the

~ time when the environment was first exposed to the hazardous

waste. Presumably, under the exﬁosur§ theory, all policies -

from the ctime ‘of disposal forward would be implicated, so

--long as some tangible'damagq to the enviroument could:.
be: shown. to have- cccurred .at the. time direqusu:eaandn:am.,

- ;have continued thereafter.

16/ Jackson Townéﬁiﬁ v. American Homes Assurance Co., Docker
L-29236-80 (N.J. Super.j (unreported), cited in Jackson

fo ship v. Hartford Acec. & Indemnity Co., 186 N.J. Super. 156,
=166 (198Z7) (included In tﬁe Compendium).
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Notably, application.of the exposure theory to trigger
insurance coverage does not necessarily rule out application
of ﬁhe manifestation theory to trigger subsequent coverage.

In some cases, in order that the purpose of the policy not

be undercut and in order to protect the reasonable expectations
of the insured, the insurance coverage during the period of
manifestation of the injury or damage i{s also triggered.

See Keene Corporation v. Insurance Company of tlorth America,

667 F.2d 1034, 1045 (D.C. Cir. 1981). This approach is

commonly known as the “tripple-trigger™ or "continuous injury"
theory. ) .

The application of the exposure, manifestation, and
triple-trigger theories has frequently rtsen'in:zhe analogous"
context of the asbestos-related disease cases. Ih tbose
cases dealing with a slowly progressive disease in which
tissue damage occurs shortly after initial 1nh§lacion
(exposure), the courts have generally'favored the more

genercus exposure and triple-trigger theories. See, Porter

v. American Optical Corp., supra; Insurance Co. of North

America v. Forty-Eight Insulations, Inec., supra; and Keene

Corp. v. Insurance Company of North America, supra.

(appIying~both“chg'cxpasuré-and nanffékt:tton'theogied“

to  crigger maximum coverage:- under :he*gblictes).-_Oﬂe‘htacrtct
court,. however, has: adopted: solely the manifestation. theqry.
in an asbestos related disease case. See Eagle-Picher -
.Industries v. Liberty ﬁutual Insurance Co.; 523 F.Supp.

110 (D. Mass. 1981).
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L.+ = - . Therefore, although-only‘one-un;epor:ed state trial

I8

. eourt Qecigion has addressed this issue iﬁ-zhe hazardeus
. -~ waste context, there is strong analogous authority to
- support gpplication'of,:he more expansive exposure theofy
to trigger insurance coverage in waste cases. Moreover,
 there is some analogous authority-to support application
of both che.manifea:agiqn and exposure theories to trigger
.. o jnsurance,cogcrage. Conpequen:ly.‘once a pollution incident
| o i.haa been determined to dqﬁs;i:ute’an‘"odcurrence" not excluded
o g from .coverage under a pollution exclusion clause, there
should be little problem in triggering coverage under :ﬁe
maximum number of policies by ippli;ation of these theories.
.-, Finally, the question must be answered of how manf
"occurrences” have taken place, where the'injurj continuee
over' a period of time and may manifest itself in distince
and separate kinds of damages. Courts determine the fre-
~ quency oflthe,?occurrences," for purposes .of applying a
Lo . policy's: per occurrence limit -or deductible provisions, by
| . applying one of ‘several tests.lZ( For a'discussion of each

of these tests, see-generally Appendix G, pp. 559 et. seq.

e -~

- /. Cenerally, these .tests include: the "effect test”
- =  (looking to the vantage of the injured party and
e g ‘comnonly finding-mare: than one: "occurrence?):;, the: 4
IR ‘"causation test" (widely accepted view based on: examination
of. cause): the-"time: and space-test’ (focusing: om:iproximity
of causative factors in-eima: snd:gpace),;. the "operative "«
= hazard test" (examining the number of distinct causative
"~ °" aets); and the "average person test” (which i{s what it
. - . ‘seems == the favorite of judges not -enamored with more
abstract, rationalized standards).

L
o
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3. Apportionment of 1iability among insurers and insureds.
. Detérminations concerning the number and duratidn of

"occurrences” can have a substantial impact upon the extent
to which multiple carriers of a single or many {nsured parties'
u#f'be liable -- a problem greatly compoéunded by the technical
complexity and large numbers of defendants typical in hazardous
waste litigation. For a thorough treatment of the theories
for de:ermining uhen.“occurrences" take place and the conse-
quential application of these theories to apportionment
problems, see Appendix H, Note, "The Applicability of General
Liability Insurance to Hazardous Waste Disposal,” 57 So. Cal.
L. Rev, 745 (1984).

4. The scope of "property damage" coverage.

Courts have become progreisively more willing to extend
covered "property damage"” to costs of voluntary and compulsory
remediation -- especially where the insured is responding to
conditions which may result in further damage to property,
healch or the cn#ironment.-oz wh:re a governmental entity
Bay incur costs and seek eventual reimbursement. Seé Lansco,

Inc. v. Dept. of Envirommental Protection, 138 N.J. Super.
275 (1975) (included in the Conpendiuﬁ) (coverage of on-site

spill remediation required by state liw); nghview-Cb; V..
Travelers Ins. Co., 125 Mich. App. 579 (1983) (included in-
the Compendium) (coverage: of. investigative: and; remedial.

costs for state-mandated groundwater cleanup, founded upon

holding that groundwater was not property of the insured);
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and Riehl V. Travelera Ins. Co.. Civ. No. 83-0085 (W.D.

Pa. Aug. 7 1984). VIII Chem. & Rad Uaste Lic. Rptr.:839
(included in the Compendium) (coverage of CERCLA potencially
. reponsible party's abatemen: coats). For a 'more detailed
diacussion of this tasue. see Appendix I M.VRodburg and

R. Chesler of Lowunateln Sandler, Brochin Rohl, Fisher,
_-Boylan & Hganor,‘"neyoqd the Pollution Excluaion: [etc.],
(1984), pp. 364-369; and Apéendlx J, K. Rosenbaum,

\‘_\"Inqurancg. Hazardous Waste, and the Courts: Unforeseen

- Injuries, Unforeseen. Llaw," 13_ELB_IDZOA,-iOZPS-10207
(July 1983). B

5. Statute of fimi:ﬁtion quést;ons.

In state common 1aw suits for 1njuriea or damage, the
court's choice among exposure, nanifesta:ion and triple-"
trigger theories of occurrence may have a:gubs;ancial
.relatiqnship to the running"of the appltc;bLe statute of
limitations. Fortunately,‘:his.choiéelof theories to |
determine ghgn injury ofcdam;ge 'occuéQ“ within the meaning
A: of a comprehensive general liabilicy poiicy would not
determine when .the statute of llmitations should commence
runqiﬁg under CERQLA 18/ Otherwise, tha date that 1njury
18l .Under: Secnion llZ(d) of CERCLA Y3 U S.C.: 9612(6)

- . Ne: claim may be p:esented nor: may, an;

' action be commenced: for: dﬂBGQQS\undefu

this title, unless that claim i{s -
presented. or action commenced within .
.= . three years from the date of discovery

of the loss or the date or enactment
of this Act, whichever is later . . .
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or damage is deemed to occur for purposes of statutes of

!

limitations is generally the date of manifestation. See,

e.2., United States v. Kubrick, 444 U.S. 111, 123-24
(1979); Urie v. Thompson, 337 U.S. 163, 170-71 (1949), .

6. Defenses avallable to the insurer.

Where an injufed person ﬁay sue ehe-tnauret directly,
before or after judgment against the insured, that suit is
generally subject to'all the defenses the insurance company
has against the {nsured, 1nc1udi£; the defense that the
insurance company has not received notice of the underlying
lawsuit as per the policy tefns and deadliﬁes, and the
defense that the insured has not coqperated with the

s

inaurance‘compény. Generally, judgment creditors stand in
the shoes of the insured and have rights no greater and no .
less than the insured's rights would be if it had paid the
Judgment and chen' sued 1:; insuéance company to recover the
amount paid. Greer v. Zurich Insurance Co., 441.S.W. 2d

15,30 (Mo. 1969); accord McNeal v. Manchester Insurance and

Indemninity Co., 540 S.W. 2d 113, 119 (Mo. Ct.App. 1976)

(rights of the injured person are derivative and can rise

no higher than those of the £ﬁsured). .§£g 4lso Appendix L,

Aﬁ@lenan. Insdreﬁce Léu as,ﬁracﬁlce,tl a813;4BTT'(Hefgafter"

"Appleman™). ' '
Problens'wtchﬂnocic;;Ag:cv,.m:yxpthagnt;énnsidetﬁble

difficulties during attempts by the Uniteé States to recover

for CERCLA costs agalnst insurance companies.
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—- . B Construction of CGL/Pollution Exclusion Policies
| In response co the judicial 1n:erpretatzon of the new
occurrence" language in CGL policiea che 1naurance industry
developed a apecific excluaion to its policies which was
meant to clarify inaurance coverage for claima for pollution
damage. See pp. 7-9 for exclusion language and history.
Thia)excluaion referred to as the polluclon exclusion,”
haa now been incorporated lnto the prin:ed provisions
_of most commercial inaurance forma.‘ It was intended by
che Insurance Raring Board not co reatrict coverage but
‘nerely ro clarify coverage by the use of rhe new language,
The pollution exclusion diaallowa claims for bodily 1njury
or property damage ‘due to a releaae of toxlc chemicals, waste
na:erials, pollutanta or concamtnanca inro the envtronment-

unless rhe release is audden and accidental " There is a

aplit of auchority regarding the meaning of these terms.

‘ Several courcs have held chat chey are ambiguous. and have

‘conatrued the clauae broadly in favor of che insured. 1In
rhese caaea, coverage of the polluter has been upheld. In
con:ras:, some recent deciaiona have held rhat the exclu®ion
way apply to" rhe~knowing, frequen: hazardous waste polluter,
.and :har there - ia no- anbiguity ln the auddenfand accidencal“;
clause fn such cases.. : o
Lons-aaandingrprtncrples of. inaurance;contrac: conscruc-

ution include the requiremenc :hat to be effecrive, an .

excluaion muat be conapicuous plain, and clear, and Bust

be cons:rued scricrly against the inaurer and liberally in

-




,,,,,, - . v P L T
- IR . YRR LN AL

RPTIN 9834, 5

favor of the {nsured. See, e.z., Pepper Industries, Inc. v. _

Home lnsurance Co., 134 Cal. Rptr. 904, 67 C.A.3d 1012 4th

Dist. (included in the Compendium), Any ambiguities must

be résOIVed in favor of the insured. See, e.g., Abbie

]

.Uriguen Oldsmobile-Buick, Inc. v. United Staces Fideliti
Ins. Co., 95 Idaho 501, St11 P.2d 733 (Idaho 1973) and note

11, supra. The courts that have considered the pollution
‘exclusion clause have‘almosc unanimously held it to be
lmbiguous, since it is fairly susceptible to two different
interpretations. As such, they generally have resolved that

apbiguity in favor of the insured. See, e.g., Union Pacific

Insurance Co. v. Van Wesclake Union, Inc., supra; Niagara

County v. Utica Mutual Insurance Co., 103 Misc.-2d s1a.'a27
N.Y.S. 2d 171 aff'd 439, K.Y.S. 24 538 (1981) (included in

the Compendium); and Molton, Allen & Williams, Inc. v. St. Paul

Fire & Marine Ins. Co., 347 So0.2d 95, 99 (Ala. 1977) (included

b}

in the Compendium).
The terms of the pollution exclusion clause focus on

the insured's intent in the actual discharge of the pollutant,

The definition of "occurrence,” on the other hand, focuses

on the insured’'s expectation or 1n;én: with regard to

clusing.damage‘br.ha:ﬁ,..Th§ ﬁ#jori:y ofchur:a,.:akiﬁg a

broad view of {nsurance carrier's liability, have interpreted

‘theipéllutibnzexclusioﬁvclhuse;'tngecha:rwi:ha:headcfint:on“

of "occurrence,” to provide coverage except where there is |

an intentional consequence, caused by & pollucer who expects

or intends his conduct to cause damage. See, e.%., Allstate
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Insurance Co. v. Klock 0il Co., supra (included in the

. .- Compendium); Union Pacific. Insurance Co. v. Van's We;tlake

Unfon, Inc., 34 Wash. App. 208, 664 P.2d 1262 (Wash, 1983);

Accident & Indemnity Co., 186.N. J. Super. 156 ﬁ51 A.2d

990 (N.J. Super App. Div., 1982)" (1nc1uded in. the COmpendium)

—— fn_ﬂﬂln Lansco Inc. v. Department of Environmental Protection,

supra at p. 282 (included in the Compendium), the court found

_ that the term "sudden,” rather than meaning "brief or of short

.+, duration,”™ wmeans "happening without previous notice or on
very brief notice; unforeseen: unexpected; unprepared
for.” The term "accidental” méans happening "uméxpec:edly
‘or by chance.“ The court therefore concluded:

. « . under the definicion of "occurrence"
contained in the policy, whether the
occurrence is accidental must be viewed
from the standpoint of the insured and j
M "7 since the oil spill was neither expected
nor intended by Lansco, it follows that the
spill was sudden and accidental under the

< exclusion clause even if caused by the

deliberacte act of a cthird party. . -
- §imilarly, in Union Pacifié Insurance Co., supra,.
a massive gasoline leak-occurred at che insured's gas
T station.. Approximataly 80,000 gallons of ‘gasoline leaked
: S ou:.of a. small hole in an underground gaaoline pipe over a

.- pcrtod-qfamonths;- ‘Despite the:policy's® :gqntremenc!cha:

- "an"occurfenceﬂbeﬂfsuddun%mérﬁelst%cuﬁfbctg:n::hetnglinnionﬁ\

*exclusion clause, the ‘court held that the leaking. frowm.the -
"line was not expected nor intended, nor was the resulting

damage. Therefore, the pollution exclusion clause did not
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exclude coverage. 664 P.2d at 1266. See also Alistate

Insurance Co., supra at 605, where the court staces that

the discharge or escape of gaaoiine could be both sudden

;nd accidental, even though undetected for a substantial

period of time, since "sudden,” as used in pollution exclusion

clauseﬁ, "need not be limited to an insgau:aneous happening."”
A few courts have refused to find any ambiguity in

the terms "sudden and accidental” where the insured knowingly
A

- discharges a substance aira normal feature of operations,

but has no expectation of intent to cause damage. 1In Great

Lakes Container Corp. v. National Union Fire Ins. Co., 727

F.2d 30 (1st Cir. 1984) (included in the Conpend;um) the
court determined that no insurance coverage was provided to.
Great Lakes in connection with a CERCLA action by the
United States against Great Lakes and others for h#zardous
waste contamination. Notably, the district céurt and the
Firic Cir&uit fﬁcused«on two documenﬁé,iu deciding whether
insurance coverage was triggered: (1) the comprehensive
géneral liability insurance policy; and (2) the United
States' complaint against Great.{akes. Because the United
States' ﬁonplain: alleged that Great Lakes was liable for
contaminacion which “has taken place as & concomitanc of:
its regular business activity . . . ") the First Circuit
determined that no sudden or accidental occurrence triggering
coveragefwas alleged. The court found that there is no
ambiguity in the policy "when the policy is read against

the complaint.” Thus, where insurance is or may be a
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“factor, caré must be taken to-avoid“counterproductive

- . ‘ -

pleading. P : : . ‘ \

4

The U.S. District Court for the Eastern District of

... Michigan followed the Great lakes decision in American -

States Insurance Co. v. Maryland C&%daléy Co. 587 F. Supp.
1549 (E.D. Mich. 1984) ({ncluded in the Compendium). The
;’éo&:ciheld that the insurance companies did not have a
duty to defend or indemnify the company because the under-
“ 1ying National Drum litigation involved the céntinued.
. non-accidental dumping of waste at the site.
In luﬁmary. the general and widely accepted view is
" that CGL policies with pollution-exclusion clauses provide

-coverage for pollu:ion incidents where either che discharge

itself or :he res&lting damage is ﬁnexpected ‘or unintended.
*' But, under the First Circuit's decision in Great Lakes

Containér, supra, the discharge must be "aceidental.” For
" example, covérage exists for pollution incidents which
..involve gradual seepage or leaking which is unexpected or
. uninténded.. = ' o

q v
III. - Construction of EIL and ISO Policies

A. THe EIL Policz
The Environmental ‘Impairment Llability (EIL). policy

"was: developed to provide coverage for .liabilities not
_cﬁhugﬂc“tdnbc.:bveréd'by3CGL?#Ollete&&EﬁllnﬁiBg dewelbpﬁent ;
.~ of the pollution exclusion -- thdat is, claims for propérty
' dimage and-personal ‘injury such as bodily injury, mental

. anguish, d{sability, death at any:time -~ present or in
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the future -- caused by non-sudden, non-accidental "environ-

mental impairment."” These policies have not been thé subject

of significant judicial construction. For an excellent

discussion of their terms, iisqance and use, see Appendix K

P. ﬁilvy, "Environmental Impairment Liability Insurance

and Risk Asaéssment," The Environmental Forum, Oct. 1982,

p. 30. |
B. The ISO Policy

The Insurance Services Q0ffice (IS0O) policy is
generally more limited. The EIL policy == restricting

coverage to damages and losses arising out of a "pollution

incident,” which includes only "direct" releases that result

in "injurious amounts” of pollution -- is generally believed

to covér only fortuitous damages, not those which are
"expected or intended.” These policies have not dbeen the
subject of gignificant judicial conscruction, but their
terms are discussed in-substantial detail and confrasced

with those of EIL policies at Appendix A, pp. 449-453.

IV. Statutory Insurance Requirements

A. RCRA Financial Responsibility Reguirementsr
Under section 3004(6) of ﬁCRA, EPA must establish.

standards "as wayfbe*necéséary:or désirablé‘”fbr.financiaﬁ“
responsibility, including financial responsibility fo;’
coréec:tve ac:icnﬁAnpgligahle%to.oune:srandnope:atoraaoﬁ;
hazardous waste treatment, storage, and digposal facilities.

19/ 42 U.S.C. § 6924(a)(6).

A

197
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The 198& amendments to RCRA added in section 3004(t) that -

financial responsibili:y may be established by any one

‘or a combina:ion of the following insurance, guaran:ees,.

eurety bonds,, éftters of credit or qualificacion as 2

. self-insurer. ~ RCRA also requires owners and operators

’requiremenCs.

‘of facili:ies with interim status co certify that the

facilities are‘}n compliance with finanoial responsibilicy

oy
*

The regulations require each facility owner or operator

to certify financial assurance for both closure and post-closur

aotivities and to maincain liability insurance against both

. sudden accidental and non—sudden accidental occurrences.

-

l

The requiralents constitute Subpar: H of Parca 264 and 265

of ao C F R. Part 26& con:ains standards chat apply to

interim scacus facilities. RCRA also provides for interim
aunhorization of sca:e programs that are subs:an:ially equiva-
len: to the federal progran. Hany states have some type of
financial requirements for elosure and post-cloaure but

they vary considerably from s:ate to atate.

The firs: step to establish financial assurance for-

1.

i\eloeure and; poe:-elooure is to escinate the -coat.of. closure

. and- the annual. cost of: post-closure moni:oring and. maintenance.

20/ 42 U.s.C. §6924(C).. 4 _
21/ 42 v.S.C. Seotion 6925(0)(2)(3) lnd (e)()(B).

»
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The amount of financial assurance must-at,leasc equal the -
adjusted cost estimates. The owner and operato:lmay Gse dne
or more of several mechanisms allowed by the regulations to

" meet the requirements. As nﬁ:ed above, the possible mechaniams

" include trust funds, surety bonds (that either guarantee pay-
ment into a trust fund or guarantee performance of closure
or post-closure), letters of credit, and insurance; or the
ouner Or Ooperator may hee; the requirezent by satisfying
a financial test that provides a corporate guarantee of
closure or post-cloaure.zll To meet the financial assurance.
requirements, an owner or‘opetator Day use more than one
of the options, except the financial test mechanism.

One option may be used to assure funds for cll-facilities

of one o;ner or operator. The most often used mechanism

. 13 the financiai test (about 80 percent) and the least
used i{s insurance (about 2.7 percent). EPA will release
:h; facilicy from the financial assurance requirements
after receiving certification that closure has been
accomplished as set out in the closure plan.

Closure and poit-closure insurance must satisfy a number
of requircmenti. The owner or 0perator'must submit a certifi-
caté‘ofmiusurtn¢§4a0ﬂeh; Regioﬁal Administrator; Tﬁo_poliéy

must be insured for a face amount at least equal -to the

22/ 40 C.F.R. 264.143, 265.143.




s . 9834.5

o, . 1§ ) A f . . . - )
‘closure or post-closure cost estimate, and {t must guarantee

-

"S:hac the Lnsurer uill pay for the closure or posc-closure

activities. 1If the cost of closure or posteclosure {s.

‘nsiénificzncly‘grescer"chen the face amount of che policy,

EPA may withhold reimbursement of funds. The owner or

operaﬁoé may not terninace?:he policy without EPA approval,

nor'nc&iche‘insurer canéel the oolicj ercepc for failure
\co‘oay the pro-ium. Even upon fatlure to pay the premium,

'che insurer cannot cancel the policy {f within 120 days

} of nocice of fsilure, che facilicy 1s abandoned interim

scs:us is cerminaced closure is ordered or the ounerzor
23/

' goperacor i{s named a debcor in a bankruptcy proceeding.

In sddicion to the closurc ‘and post-closure financial

assurances. che ouner or operacor nust demonstrate financial

o~

" responsibilicy for claims srising from its operation for

26/
personal 1njur1es or property damage to third parcies.

For sudden accicencal occurrences, che owner or operator

uusc maincain liabilicy covsrege of at least $1 million per

"‘1‘ 3

occurrence with an annual sggregate of at least $2 million.

For non-sudden ccctdental occurrences,lche owner or operator
eof a: surface inpoundment landfill, or "land. treatment facilicy

nusc naincain 1iabil£ty coversge of at leasc $3 million per

occurrence with an snnus1~aggregacc of 6 nillion. The owner

"23/° 40°C.F.R. 26& 1&3(0}(8), 40n C.F.R. 265-1#3{6)(8).

24/ 40 C.F.R. 364.147, 265.147.
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or operator may demonstrate financial responsibilicy by

—

25/

having liability {nsurance, as specified in the regulations

by passing a financial test for liabilicy, or by using both

mechanisms. Variances from Ehese requirements are available

{f the owner or operator demonstraces that the levels of

insurance are higher than neceasary. Conversely, the Regional

Administrator may impose higher levels of coverage if warranted.
The owner or opefacor must continuously provide liability

coverage for a facilicy until final closure. Therefore, after

finﬁl closure, claims for personal injury or property damage

to third parfies are no longer covered by insurance required

by RCRA. However, upon eventual transfer ﬁf liabilicy,

CEhCLA's Post-Closure Liabilltj Trust Fund will -assume "the

liabilicy established by this section or any other law for
26/

the owner or operator of a hazardous waste facility. . .",

B. CERCLA FINANCIAL RESPONSIBILITY REQUIREMENTS

CERCLA Section 108(a)" requires that the owner or operator:

“of each described vessel “"carrying hazardous substances

- as cargo”" maintain at least $5 million in "evidence of

financial responéibility." Proof may be established by
any combination of "insurance, guarantee, surety bond, or
qualificacion as a self-insurer.” This requi:emenc.ig

esienttally an expansicn-of preexisting spill response

25/ 2642 C.F.R. 265.147(8)(1).

26/ 42 U.S.C. § 9607(K). The 99th Congress is considering
.eliminating the entire post-closure liability transfer
scheme, -

27/ 42 U.S.C. § 1321(p).
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28/
program requirements under the Clean Uarer Acr. Insurance __

: policies 1saued under rhese programs should be considered

4

7 uheneverua release from a vessel is involved. CERCLA

- 29/

| Secrion lOB(b) . requires tha: the Adnintstraror no . -

_oarlier than December 11, 1985, promulgate financial respon-
stbility roquirenents for £aciliries not covered under the
RéRA sub:irle c brograq. ?riortc} is ;o‘bo given to "those
clasoeo Ag facil}ties" which "present tho highear level of
'risk'Of iﬁjury.“ This program has not bogun but should

be considered as a pocential souroe o£ ooverage ‘after

Deoember 11 1985,

“ Two artlcles disouas many of the above lssues in

greater detail. Appondix_s. D. Jernberg. onvironmen:al

Risk Insuraﬁco." FIC Qﬁarterly, Qinrer 158&. ppP. 123, et

- seq., briefly oddresses the RCRA‘lnd'CERCLA insurance

sohemes and follows‘wich a dotatled oisoussion of coverage

' under differenc policy types and examines various develop-

men:s 1n the writing of exclusions. Appendix C, A. Lighe,

:»”The Long Tall of Lisbilicty, (ete.]," 2 Va. J. Nat Res.

L. 179 (1982) discuasos uncorrainries ‘eoncerning coverage
os bocuoen RCRA program insurance and the CERCLA poar-closure

Uabiliey fund, " -

e NS T A - v,
’ "‘(‘ - y o - .

28/ 42 U.S.CUSI9608(E) .Y L

9/ 42 U.S.C. § 9608(b).

o S s T
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"for bad faith either in negotiating or in failing to
Begocia:e ﬁhe settlement of any claim.” Thus, the United }
States may assert state direct action claims or assigned
bad faith claims in addition'to its federal direct action
claim,

One likely enforcement issue occurs where the insured
. is in bankruptey. RCRA Subsections 3004(t)(2) and (3)
‘leaves open the question of whether the {nsurance proceeds
are part of the estate in bankruptcy. Our probable peosition
will be that if the judgment is not satisfied from the
estate after & period of tine_ipectfied by stdé; law,
vhich is likely since it is in bankruptcy, then the proceeds
are not part of the estate and the govermment or other
ciaimanta_may take action directly against the insurer for
the judgment.

2. CERCLA enforcement claims.

The only express rights of action against insurance
carriers under CERCLA are authorized at subsections 108(c)
and (d4), 42 U.S.C. 9608(c) and (d), and which provide:

(¢) Any claim authorized by section 9607 ‘

or 9611 of this title may be asserted directly

against any guarantor providing evidence of

financial cesponsibility as requried under

this section. In defending such a claim, the

guarantor may invoke all rights and defenses wvhich

would be available to the owner. or operator.under .

this subchapter. The guarantor may also invoke

the defense: that the: incident: was: caused. by the

willful misconduct of the owner or operator, but-

such guarantor may not invoke any other defense’

that such guarantor might have been entitled to

invoke in a proceeding brought by the owner or
operator againgt hiwm.



......

. title 'or section 9612(c) of this title.

"vessel or offshore facility.
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-+ - (d) ‘Any guarantor acting in good
faith against which claims under this -
ACt are asserted as-a guarantor shall R
be liable under section 9607 of this
only up to the monetary limits of the -
policy of insurance or indemnity contract
such guarantor has undertaken or the .
guaranty of other evidence of financial.
responsibilicy furnished under this
section, and only to the extent that
liabilicy is not excluded by restriccive
. endorsement: Provided, that this subsec-
tion shall not alter the liability of any
'person. under section 9607 of this title.

The authorization of a direct claim against a guarantor

is limited to a "guarantor providihg evidence of financial

responsiﬁility as required under this section” (emphasis

. -added) ¢ .Sectioﬁ'los has two provisions requiring evidence
: of financial responsibility. Section 108(a) requires evidence

"of financial responsibility by the owner pr_9perat6r of

certain vessels and offshore facilities, in gccordagce with
regulations promulgated by the President. Thus, once the

President or his designee promulgates such regulations, a

- -right of direct action is available-against any insurer

_issuing insurance under those regulations to a covered

30/

4

The second requirement for evidence of financial

rcs?oﬁsibtlferw!ﬁﬁfﬁySbétibn'IUBtb);.'Sec:iansloa(bx

L

. gg/*th!rCcas:gcuardj:akesﬁché &iew::hat-cecttcn;loa(a) of”

CERCLA "implicitly™ repeals:or:supersedes: finaneial: -

K ‘responsibility regulations under section 311(p) of the Llean

Water Act, 33 U.S.C..1321(p), and that under the provision
section302(c) of CERCLA, 42.U,S.C. 9652(¢), the sectionm

[FOOT“OTE CONTINUED ON NEXT PAGE]
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establishes a framework for imposing financial respomsibility
requirements on onshore faci{lities, but oﬁ a prolcenged )
schedule, Not later than December 11, 1983, the President

is to identify the classes of facilities for which financial
responsibility requirements will be developed. The actual
requirements are to be promulgated no eirlier than December
11} 1985. When the regulations are promulgated, they are

to impose incremental financial responsibility requirements
over a period of not lesﬁ than three years nor more than

six years from the date of promulgation. Thus, under thé
framework established in Section 108(b), financial respon-
sibility requirements would nﬁ: begin until at least December_
11, 1985, and consequently, a direct claim against an

insurer under Section 108(c) could not be wade'ﬁnttl

31/
after that date.

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE]

311(p) regulations remain i{n full force and effect until
such time as section 108(a) regulations are issued.

Financial responsibility requirements and direct cause
of action provisions similar to those contained in section
108 of CERCLA are also found in section 3ll(p) of the Clean
Water Act, 33 U.S.C. 1321(p), and in section 305 of the Outer

ggggtngn:ll,Shelﬁ_Landa Act Amendments of 1978, 43 U.S.C.

The: authority to promulgate financial respomsibility
regulations required under CERCLA section 108(a) regarding
vessels and offshore facilities was delegated to the Coast
Cuard by Executive Order 12418 (May:5, 1983), 48§ Fed.Reg.
20891 (llay 10, 1983). ‘

31/ This entire provision may be qualified in the same
manner as set forth in RCRA Section 3004(t) during
reauthorization of CERCLA in 1983,
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fﬁe'hext'ﬁﬁeéﬁion is whether some other federal claim
againa: insurers may be found or implied under CERCLA.
The two sections of CERCIA.noet relevant to the pessibilicy
of a right of direct action against an insurer are Sections
107 and 108, 42 U.S.C. § 9607 and 9608. Section 107 is
the nain\llaﬁilicyiﬁrovision-of CERCLA and does not Ey ics
‘teéns include insurers anoﬁ; the list Bf re;ponsible parties
" 1isted in Section 107(a). Section 107(e) pfeaerves the
- validicy‘of'1nsurauce‘agfeemeﬁtsflﬁu: does not 1mplici:1;
‘or explicitly authorize actions’dtrdétly aé&inst {nsurers
bf'a‘ﬁérty'othef than the insured. As noted above, an
g‘analysis of :he language of section 108 reveals a legislative
’ intent to permic accions diroctly againsc financial respon-
raibility 1nsurers but only under limicted conditions..

A clear federal direct right of aetion under CERCLA

against insurance companies appears-to be dependent upon the

issuance of financial reaponsibility regulacions. As to the

1~g;onshore facilities with which we deal most frequen:ly. such

-+ regulations 0111 not be. pronulgated until at least December

11, 1535. In the 1n:erim there is only & potential for

‘, doveloping an 1nterltitlal fcderal common 1aw, based on A

- the need for & uniform app:oach to the assertion of" c;aims“ .

: gencrally allowed under ltate law. CERCLA“nection'3OZCc) .

. _prtserves financtal\:tapnnathtlt:;w:esulaninna .1ssued’

-m_under section 311(p) of the Clean Water Act and RCRA, as
;: well as all state direct action claims uhich the United

States may be enticled to assert,
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B. Assigned or Subrogated Claims of the Insuyred
Assignment After Judgment, Assignment Before g
Judgment, Assignment of “¢laims for Breach of
.Duties, and Assignments After Bankruptey

This section will discuss whether and under what condi-
tions a defendant or po:en:ial defendant in a RCRA or CERCLA
case could assign its claim against {its liability insurance
carrier to the United States. As with other insurance issues,
these are largely issues of Scate law. Acco:dihgly, specific
state authoricies ahéuld be consulted before any strategic
decisions are made.

. 75y4;

Resolution of assigmment questions depends to a sub-
stantial degree on the factual context of the case. This
discussion assumes that the United States has a RCRA or
CERCLA claim ngains: a defendant and that the defendan: has.
possible liabllity insurance coverage with respec: to that |
claim. If the defendanc is a "deep-pocket,” f.e., it will be
able to satisfy any ju&gmen: against ic, the Bnited Scates
probably would not w@nt to take more than a passive role with
respect to insurance coverage issues. Acordingly, for purposes
of further discussion, we can assume that the defendant has
little 1f any assets to satisfy the CERCLA judgment and that
the United Staces’ primary.h0pe for_subatantiul recovery i&
from the insurance carrier,

Assignment.Af:é:.Judgment

Fundamentar.fssueswregardingsthewprosccnti&n*6£>dtrec:;-

action claims against an insurer are usually dependent.on
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uhecher a judgmen: has yet been ente:ed against the insured
defendanc on :he claim. i ic has, there are a number
of possible methods fq: pursuing claims directly against the
insurance carrier. These may iqclﬁge,:gependtng on the
-, Jurisdiction snd the insurance policy involved, proceeding
as a third party beneficiary under the policy, as a judgment
creditor garnishee, as an assignee, .or proceeding under
. v . - -~ . applicable statutory provisions allowing direct suit against
the insurance.carrier._ See A. Windg, Insurance Claims and
. Disputes 365 (1984).  Of course, if the insurance carrier
_ has defended its insured.without a reservation of {ts
figh: to deny coverage, it can be expected to pay the
‘judgment -to. the extent of policy limits, without the need
for furthep procegd;ng;. | .

.In the absence of ‘a policy provision providing for
direct action by the injured .party, :pe,United States could
proceed after judgment via;garnishﬁep:'or applicable statutory

‘.- Provisions allowing direct claims against.the insurer.
?hltgtnatlvely, an assignment could be taken of the insured's
right;‘ls§iﬂsF'1ts;inqu§er.~in partial. or full skttlement of

:hs.United'S:a:ea"claim against the insured. |

Liability insurance policies 3enerally have a provision
prohibiting assignments. The following provtstcn*ts cypical.

. Ass .cn:.e Assiguﬁennrci inte:es:-under this. .

) cy shall not bind the company until its
T conacn: is endorsed ‘hereon.... = ,

Nevertheless, courts have almost uniformly held that the

¢ profiibition is one against assigning :h; general coverage
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provided by the.policy before loss, and that it does not
enconpass a prohibition against assignment after a loss has
occurred. The basis for this distinction has been explained
as follows: -

Although there is some authority to the
contrary, the great weight of authority
supports the rule that general stipulations
in policies prohibiting assignments thereof
except with the consent of the insurer apply
to assignments before loss only, and do not

- prevent an assignment after loss, for the
obvious reason that the clause by its own
terms ordinarily prohibits merely the assign-
ment of the policy, as distinguished froma
claim arising thereunder, and the assignment
before loss involves a transfer of a contractual
relationship while the assignument after loss
is the transfer of a right to a money claim,

16 Couch on Insurance 2d $63:40 (Rev. ed.); accord, 7
Appelman, Insurance Law & Practice $4259; Maneikis v. St. _
Paul Insurance Co., 635 F.2d 818, 826. (7th Cir. 1981) ("Policy

provision [against assignments], however, can only prohibic
assigrment of policy coverage, not assignment of an accrued

cause of action.”); International Rediscount Corp. v. Hartford
Accident & Indemnity Co., 425 F.Supp. 669 (D. Del. 1977);

and Brown v. State Farm Mutual Automobile Insurance Asso-
clition. 1 Il1l. App. 3d 47, 272 N.E. 2d 261, 264 (1971)

' tollnutns:an;ussignﬁent. the assignee atands in the. -
shoes of the. {fnsured and: will be subject. to any defenses that.
the insurer had.against the insured priocr to aasignment. See
A. Vindc, supra, at 367. Thus, the insurer can asserﬁﬁthzt'
the ¢laim is not within the coverage of the policy or that

policy conditions have not been complied with. Therefore,
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‘ the value of any assignment should be examined carefully
prior to its acceptance as consxderation for settlemept.
' . Assignnent Before Judgment
while an aasignment aftet Judgment is generally
allowed.’asalgnnents before judgment present special
proolene"and naf not'be cppropriete in”certain situations.
At least two problems artse in the prejudgment context.
| Firot llability poltcies generally require the insured
‘to cooperate with_tne insurer._ Asslgnment of a claim under
the bolicy egeinetuthe 1nsdrericoold_be construed as a viola-
tion‘of the coooeration requirenent. Such a construction
uould be likely if the insurer has agreed to defend and has
. :not denied coverage. ‘The cooperatton ¢lause of a liabtlity
EO " insurance policy will be deemed violated where- the insured,
. by colluiiVe.eonduct appears to be assisting the claimant

+ . - {in the maintenance of his action. 14 Couch on Insurance,

. supra, '$51., 115 ‘and Brown v, State Farm Mutual Automobile
v Insurance Association, supra, 272 N, E.2d at 264 ("[C]ollusion
..... H lin respect to liabilicy is, of course, a direct violation
:t* o of the non-cooperation clauses of the insurance policiedY and
" {f established 1is a‘dhfenae to the insurer's liability.").
Eéwiverﬁuinwcﬁottuation;ehere*theqtncu:etrhasndeniedne
‘coiera;efcndfhaeérefueed,to defend, an-assignment-should not.
viclate the cooperation requirement. It'has.generally been
-*held that there is no duty to.cooperdte once the insurer-has-

‘v .deniiéd coverage. 14 Couchion Insugance, supra, §51.121; A

Windt, supra; at 97; Shernoff & Levine, Insurance: Bad Faith




L

O R
N . . _”“0‘ ‘-

9834,5

Litigation, $3.06[3] (1984); :and see Critz v. Farmers Insurance

Group,
Critz,

rights
of the
failed

230 Cal. App. 2d 788, 41 Cal. Rptr. 401 (1964)% In
the court rejected the argument that an assignment of
against the insurer violated the cooperation agreement
policy {n a situation where the insurer had itself

to comply with the policy. 230 Cal. App. 2d at 801.

The Court stated:

Whatever may be [the insured's] obligation to
the carrier, it does not demand that he bare
his breast to the continued danger of personal
liability. By executing the assigmment, he
attexpts only to shield himself from the
danger to which the company has exposed him,
He is doubtless less friendly to his insurer
than he aight otherwise have been. The
absence of cordiality is atcributable not

to the assignment, but to his fear that the
insurer has callously exposed him to extensive

. personal liability. The insurer's breach so
narrows the policyholder's duty of cooperation

that the self-protective assignment does not
violate it.

The. other ob;:acle to an assignment before judgment is
the stin@ard policy provision -- ‘called the "no action”
provision -- requiring a judgment agaiﬁst the insufed. or a
settlement consented to by the insurer, before suit is

commenced against the insurer. One such provision provides:

Action A%ainst Company. -No action shall lie .

a canpan{ unless, as a condition precedent -

- thereto, there shall have been full compliance with
all of. the terms. of. this policy, nor until the
amount of che insured's obligation to pay shall
have been finally determined eitheri&I judgment
against: the insured after actual. tr ar ‘by:
written agreement of the insured, the claimant
and the company.
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See generally, 11 Couch on Insurance, supra, SS&A:318-44:323.- 

Again, in ai;uaéioné_ﬁhére the insurer has agreed to defend

{ts 'insured, this provision. will likely prohibit any pre-

. "judgment assignment. - However, an assignment may be possible

"{f the insurer refuses to defend.

'As noted-above, the standard policy provision requires,
as a predicate to the insurer’'s liability, a judgment or a

ettlement among the claimant the tnsured and the insurer,

F B

- 1f the situation which crea:es the desite for an assignment

is one where the insurer refuaes to aetcle & settlement

without :he 1nsurer 8 consen: uould not ordinarily create a

é

‘basis 'for ltability by the insurer. However, it has been

held :hat tf the inaurer refuaes to defend the insured, the

) 1nsured may enter tnto a reasonahle sectlenent and. there-

..“

after, seek reimbursemenc from its lnsurer. This rule is
statéd by Appleman as follows:

'If"an insurer unjustifiably refuses to defend a
suit, the insured may make a reasonable settlement
or conpromise of the injured person's claim, and is
" then entitled to reimbursement from the 1nsurer.
- even though the policy purports to avoid liability
for ae::lement made without the insurer's consent.

- 7C Appleman. lugra !46.90. In such a si:uation the i{nsured

may, as partiof:a:settlement,:"simply assign certain rights to

l'cn.aplatnzsz. © 1d. Sse also {d. §4714. -In other words;, the

settlement - -Can.. tnclude .an: aaaignnent._;;»
Maneikis v. St. Paul Insurance Co.,- 655 ‘Fs2d 818" (Tth

. Cir. 1981) illustrates this point. There, Maneikis

ini:iakly sued an attorney, Solotke, who represented him
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in a ﬁrior business bat;gr.i.Solotke’a prqfessional liability

{nsurer, St. Paul Insurance, denied coverage and refused to

.defend, claiming the matter sued upon was not within scope

of the policy. Thereafter, Maneikis and Solotke entered
into a settlement aﬁreenen: of $200,000 to be sacisfied by

5010£ke's payment of $50,000 and his assigmment to Maneikis

" of his rights againat St. Paul. Maneikis sued St. Paul on

the assignment. Thg trial court granted summary judgment
to St. Paul., The Seventh Circuit reversed. It found that
the policy provision prohibiting assignments did noc apply

to assignments of an accrued cause of action and that an

"insurer's wrongful refusal to defend permits the insured

to negotiate a reasonable settlement.” 1Id at 827. See

also Carter v. Aetna Casualty and Surety Co., a53 F.2d

1071 (8th Cir, 1973); Critz v. Farmers Insurance Group,

supra; Samson V. Transaneric# Insurance Co., 30 Cal. 3d

220, 240-41, 178 Cal. Rptr. 343, 636 P. 2d 32 (1981);

Shernoff & Levine, supra, $3.06(3) ("It has also been
held that when the insurer denies coverage and refuses to
defend its insured, the insurdd need not notify the

insurer of any assigmment of his or her rights against the

. igsurer prior to- judgment."); and 14 :Couch- on Insurance,

supra, §51.72. Couch-states the rule as follows:

* 1£. the insurer unjustifiably refuses to defend
an action againat-the insured, on the ground
that the action was based upon a claim not
covered by the policy, it cannot successfully
invoke the no trial clause to bar liabilicy,
for the reason that when the settlement by
the insuyred after the unjustified refusal to

e e —— C e ma—— et . -
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"defend was made in absolute good faith in
order to avoid the chance of an adverse wverdict ,
for a much larger sum, it would seem grossly
unjust, if not contrary to public policy, to

- {nsist that there must be in every case an
-actual trial- and verdict. e

- To summarize, where the United Scates has not vet

SRR . . obtained a judgment and where a defendant's insurer has

32/
Ce - refused to defend,” a settlement could be considered with

. the defendant which included, among other things, assigmment
. - of the defendant’'s claims against its insurer. “8pecific
- state.authority-should.‘of.cqggse. be consulted before such

. an assignment is negotiated and accepted.

.-, -Assignment of Claims for Breach Duties
‘Jf: - - Another fact situation in which the assignment issue
v“;frequently,artsesﬂinvdlves bad faith refusal to settle.

It . is ﬁenerally.héld ;h;:lan ipsu;qﬁce carrier which in
_ -Abag f;{th rqques to sectle a claim within policy limics way
-;’)thgqgaéteraﬁe ;1;bie to'the-ingurg§~£f & judgment is entered

- . beyond the policy limits. This supjecc:is_discussed at length

7,

Sho -~ . An 7C Appleman, supra $§§4711-15; See, e.g., Critz v. Farmers
- e - Insurance Group,. Supre... ;. . P
':n .~ For example;, assume that plainciff sues defendant for

- $50%,000,° Defgnd;hcfgaggan_insu;ance poltnyggithaaﬁszs;oooy

327/ An insurer may frequantly defend its insured with a reser-.
T - wvation: of its right .to ultimately deny coverage.. .There is
& divisicn:in-authority; as:to,whether such- a reservation-aqf:.
".irights, or non-waiver agreement, must be consented to by the
- .'{insured. -See 14 Couch on Insurance, supra, $651:89. As noted
. above, if there is a defense by the-insurer with reservation - -
-‘of. rights, it may be questicnable whether the defendant
could enter into a settlement without the insurer's consent
and still preserve its rights against the insurer.
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policy limit, During .the.course.of litigation, plaintiff
offers to settle for $25,000. If the insurance carrier in
bad faith refuses to accept the settlement and judgment is
thereafter entered for Sﬁ0.0bd. the insurer will be, tf its
bad faith {s established, liable to pay the entire $50,000
and may also be subject to a punitive damage award.

In the siﬁuation described, one asiignnent fssue arises if
the i{nsurer, after jhdgment. pays piainﬁiff $25,000 but
refuses to pay the other $25,000. Can the defendant assign
its bad-faith-refusal-to-pay claim to blain:lff in satisfac-
tion of the judgmenc against £t? Most courts have said yes.

Brown v. State Farm Mutual Automobile Insurance Associa-

tion, augr', {llustrates this situation. There, an insured

was sued for $40,000. It had an automobile liability

policy for $20,000. After discovery, the plaintiff offered
to settle for $20,000. The offer was refused. Judgment

'was entered for $40,000. The insurer then paid $20,000.

The insured's only assets were $5,500 and a potential claim
against the insurer for bad faith refusal to settle., Those
assets were assigned to plaintiff, who theﬁ sued the insurer.
The Illinois appellate court allowed che assigmment stating:
*We find no valid reason 1ﬁ publicqpoliéy'ﬁhy-the.eauqe‘ofm
action should not be assignable.” 272'N.E. 2d at 26&%'!552531
Murphy v. Allstate lnsurance Co., 17 Cal. 34937, 132 Cal.
Rptr. 424, $33 P.2d 584, %87 (1976) ("The insured may assign

his cause of action for breach of the duty to settle without
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’ aions’pfobtde to the contrary.”).
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' «'-consent of the insurance carrier, ever, when the policy provi-

£

Bad faith refusal to pay claims may well arise {n CERCLA
caaes]”barticﬁiﬁrfy as thé'requiremehts'of CERCLA become
more clearly established. 1In situations where the claim of
the Uriited States exceeds policy limits and the insured has
lictle-if any assets of its own, it may be advisable for the
United States to consider making. a less-than-policy-limits
sé:tlemeht offér.’ If the offer is refused and a judgment
beyond policy limits is obtained,” the United States can then
consider taking an assignment of the insured's claim against
the insurer for wrongful refusal to settle.

Finally, assignments in the excess 1iib£11§& context,
i.e., where a judgment exceeds policy limits, a:e'apfarently
quite common and allow the judgment creditor to seek full
reimbursement from the insurer.” One treatise describes the
situation as follows: o :

A ‘common practice by which the {njured third-
party claimant achieves full compensation, and
the insured is absolved from the liability
" . Judgment, i{s an assignment by the insured
* - of his rights- against the insurer to the
insured's judgment-creditor. In exchange
for the assignment, the claimant signs a
. eovenant not to.execute .sbove the policy
- limits against the insured.- The assigmmént -
thus becomes:a convenient way for the, insured
to* fully-‘satisfy che:injured party. In'
situations where the insured is basically :
*judgment: proof,’' it may well net-the injured .-
party far more than—executiom of the’ judgwent -
against the insured., One disadvantage of
this technique for the claimant is that the'
risks of collectibility and licigation
against the insurer fall upon the claimanc.

1 Long, Law of Liabilicy Insurance §5.46.
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allows & party who has obtained judgment under the policy

o,

to proceed against the insurer.. It provides:

- - . Any person or organization or the legal
representative thereof who has secured
such judgment or writtenm agreement shall

. cthereafter be entitled to recover under.
L . - this policy to the extent of the insurance
afforded by thie policy.

where euch ptovielone are present they are probably

P

required by e:ecute. _ o
S ot - 33/
D. COmmon Law Dental of Dtrect Action

1 - b - . r

Comnon law generally denies clatme by injured

persons egainec a :ortfeesor s 1nsurer.t Appleman § 4861.
Liabilicy and indemnity policies (the fire: covers the
( insured_e liability, the second primarily serves to cover the
w-é—;f—:—éfé‘insuree‘e ioseeejkﬁfetcally centaln cieusee bafrlng joinder
of the insurer in actions agains: the ineured which are
pheld in the absence of a etatute to the concrary Appleman,
!'4861. 81m11ar1y._moe: juriedictions do not allow the insurer
to in:ervene in an action egainst the 1neured. Appleman,
| S 5861.. See, 243., United States V. Northeaecern Pharmaceu-

e

~ tieal and Chemical Co:, Inc., Civ. No. 80-5066-CIV-S-4

A 7 (w D. Ho., May 3. 1983) (lncluded in the Compendium) (denying

tneu:er tn:erven:iou Ln a RCRA ! 7003 end CERCLL,!! 106 and,,.
107 ec:icn).

o 33/ ~The discussion under chis heading-amnd che next ie

B S " derived largely from two sources: Appleman, Insurance
S Law -and Practice '(1981,. Supplemented: 198&), §§ 4867, ec. seq.
Pl e ("Appleman") (Appendix L). and American Insurance Asso-

< ciation, Statutes Affecting LiaBIlity Imsurance (19581)
(AlA SurveyS (A sunmary of direct action rules in the 50

states, Guam and Puerto Rico is presenced at Appendiz l4.).



s - 9834.5
There is one nbtdﬁfh‘eﬁéebtton to the common law rule
regarding direct action. Some jurisdictions allow direct
actions, in the absence of a direct action statute, where
the policy is required. Alabama recognizes such an exception,
while Arizona.does not. In lllinois, {t {s recognized in |
actions on employer's liability and compensation policies.
Appleman, § 4862. This exception is sometimes qualified for
specific forms of {nsurance. See Appendix M. Since states
operating approved RCRA regulatory programs will probably
r;quire insurance under state law, this exception may be
significant, -

E. State Direct Action Statutes

As of 1981, twenty-seven states, Puerto Rico and
Guam had adOpted soﬁe forn.of direct action statute. See
Appendix M. These statutes m;y allow joinder of insurers,
independent prejudgment litigatidn against insurers, post-
judgment suits to recover directly from insurers, o;'some
combination of these options. These statutes typically
provide that liability policies must contain proQisions
alloving such suits, or provide that such suits may be
broughc notwithstanding a pollcy clause to the conttary.sal

Frequently, authorizcd dtrecc action claims- are limited

by category or are otherwise conditioned. For example,

34/ The fitat direct action suit brought by the United States
to recover from the-insurer of a RCRA/CERCLA judgment

debtor is United States v. Continental Insurance Co., Civ.-

No. 85-3060-CV-5-54 (W.D. Missouri, filec Marchn 1985). The

complaint is presented as Appendix N,
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sixteen states allow poat-judgment suits against insurers
only if the judgment has not been be met b& executicf upon
* the insured. Oniy'Louis}ane, Guam ‘and Puerto Rico allow
broad prejuégmeq; eirec: actions. See Appendix M, and the
AIAhsﬁrvey; which een;e;ns deteils of individual state

ore}

statuces. \ i ‘
_Due to the excraordinary varte:y of ltate statutes

.on this subject the Uni:ed States may be serVed best

by arguing the necessity of a uniform fede:al common law rule

for direct action ln RCRA and CERCLA cases, as has been done

- successfully for the similarly diverse Lssues of joint and

’several liabillty and contribuclon. See United States v.

A& F Haterials. 578 F. Supp. 1249, 1255 56 (S D. I1l. 1984);

United States v. Chem-Dyne et 11.. 572 F. Supp. 802, 807

(S5.D. Ohio 1983 and Wehner \& Syn:ex Agribusiness Inc.,
Civ. No. 83-642 (2) (E. D. Ho. April 1 1985) IX Chem. & Rad.

‘ :waste Lic. Rp:r. 879. "

F.J Other Procedures for Li:igation Between

"5 0.7 7 " 1lnsurers and theé United States

L)

" ! .1.:. Intervemtion by the {nsurer ia an action by
the United States. against the insured.

_ _ As indicated at P 47, _gg;_ the courts generally
~ have not allowed insurers to in:ervene in. snits agalnst the
_tnaured*: This hxs“proven true in all -cases- in.which: the::
question has-been: ?tesr.ed wder RCRA- and CERCLA.i On the other:
\;ihand 184 all par:ies to che lttigation support permisaive

-, f . %
tnterventicn in an action by the United States under an
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environmental statute, there. is. no obvious reason why

intervention must be denied. -

2. Declaratory judgment suits bectween the
insurer and the.inaured.

Private and govermmental civil suits urder RCRA
and CERCLA have spawned several suits for declaratory relief
between insurers and purportedly insured waste site owners
and operators, transporters and generators. A private
attorney reportedly stated in April, 1985 that Aetna Casualty
Ins. Co. (one of the major carriers in the field) was then
receiving an average of two hazardous waste related claims
per day. In several state court cases involving coverage
disputes between CERCLA responsible parties and their insurers,
efforts have been ‘made to join the United S:aeé'}a glthird
party defendant on :he.grounds tht it is an interested party.
None of these efforts has succeeded. '

| ISGVe:eign imnﬁnity bars any suit against the United States
in the absence of a specific congressional waiver. There is
no statute prﬁviding that the United States can be named as
a defendant in one of these cases. The type of relief sought
does not seém to affect the applicability of the 1mmunity
ene way oz. the other; and the cases generally hold thaﬁ the -
-doctrine is absolute., Thus, the state courts do not have
jurisdiccion over the United States in these- insurance

suits. Block v. North Dzkota, 103" S.Ct. 18T, 1816 (1983);

United States v. Sherwood, 312 U.S. 584, 586 (1941).
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o ‘Success by the insured in coverage litigation probably

precludes the insurer from conteeting sope or all questions
‘of coverage in a subsequent direct action by the United
States._ The doctrine of collateral eatoppel cr issue pre-
clusion, holds that where an issue of fact or law was actually
Iitigated and determined by a valid end final judgment that
) determination ia ccnclueive in a eubsequent action involving

the same partiee or at 1east the same party as is sought to

: be held chether it is on the same or on a different claim.

wright Lew of Federal Courts ! IOOA (4:h ed. 1983) {(hereinafter

Uright], and cases cited. | '

- 1f the Uniced Statea is not a pntty to the litigation.
could it be bound? Ordinarily. persons who were not parties
to the first action will not be est0pped 18 C. Wright, A.
Hiller & E. Cooper Federal Practice, Procedure and Juris-
diction !S aaas-aaa9 (1981) and [hereinafter Wright and Miller)

mend cases cited ’Uhere a defendant i{s not aubject to the
jurisdiction of a court, it\can not be\a party and thus can
not be bound by colleteral estoppel. Zenith Radio Corp. v.
: aezeltine ResearchI Inc., 395 U. s. 100, 110 (1969), Ofil &

Gas ventures First 1958 Fund . Ltd. _ggg;{zso Fo Supp. o
'w; 753-54 (S.D.K.Y. 1966) 5 and 1a Weight: &-»mne: § 4449,

Thus. if a:court: could not»exercise ju:iadiction aever. the
éUnited States the United Statea could not be considered a

- party and could not be estopped by any decision by the court..

LY
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However, nonparties to suits can sometimes be held to
be collaterally estopped -- if the nonparty actiﬁely ;artic-
ipated in the prior case, and was a party in everything but
name; if the nonparty's interests were specifically repre-
sented in the first action, e.g. a trustee or gﬁ#zdian was
involved in the first suit; if the nonparty had some actual
duty to either enter the lawsuit or give some notice that it
was not interested in-the suit and would not consider itself
bound by it; or, if there was a sufficient party to the
suit, e.g., they held aucces;ive interests in the property
that was the subject of the suit, 18 Wright & Miller § 4449
and cases cited.

The'firsc two exceptions do not seem appliga?le to the
‘United States. The latter two exceptions tb the ﬁonpar:y |
rule might conceivably apply. The first of these lacter
exceptions would extend preclusion to those peréons that had
. an opportunity to particlpate in the litigatioh. that did
not do so, that did not inform the actual parties that they
might raise the issue in the future, and thus lead the parties
to believe that they were not interested in the litigation.
This exception is primarily espoused 1ﬁ the works of commen-
ﬁatc:s;and {s really a farnlOf'equitable-estoppel. §gg,_
e¢.g., 18 Wright & Miller $% 4452 and 4453; and RCs:at;ment"
(Second) of Judgments §- 62" (1981).. But. the'rules. for applying
equitable estoppel against the United States are unique. It
is by no means clear that the United States can be estopped

under any circumstances. Some Circuit Courts of Appeal have
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- . stated that estoppel cannot 1ie against the federal govern-
1% . went. Hieks v. Harris, 606 F.2d 65, 68 (5th Cir. 1979).
Other Circuits have allowed the Unitea'S:c:é; to be estopped
under‘certaihfliﬁiced’circumhcanccs, gég;, where there has

T

been a misrepreseritation that rises to the level of "affirmativ;

‘misconduct.” Community Health Services of Crawford County,
Inc., v. Califano, 698 F.wd 615, 62021 (3rd Cir. 1983);
Mendoza-Hernandez v. INS, 664 F.2d 635 '6391f7th Cir. 1981).

»  These decisions allowins es:oppel ncy not be {n keeping wi:h
the Supreme Court's latest pronouncement on the issue,

' Schweiker v. Hansen, 450 U.S. 785, 788-91 (1981) But even
if these. decisions still are valid,’ gec:ing a case dismisged
because a court has no jurisdiccion and lccer raising the

.'same {ssue in a court of compecent jurisdiction does not
seem to be "affirmative misconduct” -- at leaci where there
are mo feptéséntacicns_acccmpanyiﬁg‘the didmidcal'cf the
first case that the {ssue will not be raised la:er.

A -« "Even if this exception could be tefu:ed successfully.
fﬁﬁ;‘ ’ é;i:'nay be a better idea cimply to moot ic, since the United
. States. could do 'so with a ﬂm-i-ninum of 'h\ef_fcrt. All that would
. "  have to be dcnc'is~tciﬂctify the ﬁccties after the Uniced'.
" States is diswissed. that.it will not consider ‘itself bound
by any determinations ‘in ‘the case... - - ' .
5 The ‘second: PocenﬁilllyﬂlPPllGIbl.n.KCQ?E{OﬂLtO the...+
o, .’;;cnparty rule holds that where there is same legal-:clacicnship
: "'cecweeﬁ~che”ncncércy"and‘a party, such as where one is.a

predecessor in interest to the-same claim OF property, the
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nonparty can be bound in later suics. An insurance company
would seex to have a basis for estopping the United States
from retrying the insurance coﬁpany'a liabilicy under its
contract on this basis only {f the United Staces accually
has taken an assignment of the assured’'s claim against the
carrier and has no independent rights of action.

The preclusive effect on a nonparty judgment creditor
of & finding of no coverag; in a sult between the insurance
company and its insured Qas addressed-in Hocken v. Allstate
Insurance Co., 147 S.W.2d 182 (Mo Ct. App. 1941). Hocken
filed suit against the insured for personal injuries suffered
as a resulct of a car accident and recovered a qugmencfo;
$2,500. While Hocken's suit was pending, the insurance
company filed auit.tgainst the insured and Hocken seeking a
declaration that the policy was void due to f:audu;ent
misrepresentations by the insured in the procurement of the
'policy. For undisclosed reasons,‘:he Lnsufance company
dismissed Hocken as a party and judgment was rendered against
the insured prior to the entry of a judgment for 52.500 in
Hocken's favor in the underlying personal injury suit.

Hocken later brought a 3arnlshnent'proceeding against
the fnsurance ﬁompany to ricover the $2,500 Judgdent. |
In.its'defense; the insurer contended that che décIar;tofy-
judgnent:againsta:heatnau:.dzugaann;:anhject;:aLcolla:e:alh
attack but was binding on Hocken because she was in privicy
with the insured, having derived her rights against thé

insurance company solely through the i{nsured. The trial



o

oo Judgment“.) i LIRS L R

- 55 - 9834, 5
. reversed and remanded the case tgr,e.neu_trlel on the issue
of coverage.. . . {g . i. , : ’
The crux of the appellate court’'s decision was its
-holding that, contrary to thé insurance .company's assertion,
the injured party was not a privy to. the -suit between the
;1nsurance _company and .the Lnsured. It reasoued that Hocken was
..ot privy because she acquired whatever rights ‘she possessed
under the policy ?ricr to the institution of the declaratory

judgment agtlon.¢l67,S,W.ld at 186. "After those rights

came into existence,the insured could not by any act, or by
}‘the submission to the rendition of. judgment against him,
5 leasen the interest vested in fthe injured. party]." 1d.

. Hocken s righta uere acquired before the institution

of the declaratory judgment action. because under Hissouri law

. the injured party acquires its rlghta to the lnsurance coverage
. at the time of the accident or the occurrence of the injury.

flt,is true that those rights were originally derived through
__the iusured, but\ty_oﬁerdtlon of law they are fixed and
‘%;1ndependent:ef any control by the lneured. so that as to all act

A .nd:relutloua subseiueut to the accident, which gave rise to

’

glaintltffe rights, they were not in prlvity." 1d. at-188.
.See _als_o Hathiscn_v_«, Public.Work _Sug_g‘lz District, 401 s.f:.;_‘
-2d 424, .40 (Mo. 1966) ("to make -one "privy":to an actlcn=hea
, uustqhaveracqutredmhts tnterest“tnwtﬁe“subjecrtoffthe action

. subsequent -4 the commencement of the suit or rendition of .

oS L
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The rights of the United States against an insurer
in an envirommental casé, under this anaiysis, would be
acquired at the time of the accident or occcurrence giving
rise co liabilicty.
Courts in other states aré in accord with the logic
and holding in Hocken. Ih Unitéd Farm Bureau Mutual
Insurance Co. v. Wampler, 406 N.E.2d 1195 (Ind. Ct. App.
1980), an injured party sought to execute e judgment agéinst
the insured by proceeding against che insurer. The 1nsurénge
company asserted that a previous judgment against the insured
on the issue of coverage was res fudicata as to the injured
party. The court held that the injured party was not in
privity with the insurer or the insured and not bound by the
outcome of the declaratory judgment. I1d. at 1197. The
court relied on 7 Am.Jur. 2d, Automobile Insurance $$(1963):
' A'judgment~detern1ning. as between
an automobile liability insurer and the
insured or a person claiming to be in-
sured, a question of coverage in favor of
the insurer does not, as a matter of res
udicata, preclude the injured person
rom litigating the question of coverage
in a subsequent action or proceeding in-
. stituted by him against the insurer, since
the injured person is not in privity with
any of the parties in the former proceeding.

In:Gladon: v. Searle, 412 P.2d T16n(ﬂaah.\1366).w

while a suit by an injured party against the {nsured was
pendiﬁg.-the.inaurance company commenced. an action against
the insured for a declaratory judgment as to coverage. . The
company did not notify or attempt to join the injured parcy,

and a default judgment was entered Iin favor of the insurer
t
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after the insured failed to answer the suit. The injured
... party subsequently recovered a dffﬁult:jg&gmen: against the
insured and filed a 3agniahment.a;tién against che insurance
. reompany. - Judgment was entered againgﬁ ;&e£iqsurer, which
, appealed. The court held that "thirq'partyiqléiman:s in an
action of this nature -are not bound by a.d;c;aratory judgrent
in which.they vere ﬁot made a party.” 1Id at 118,
The insurance company ;n Sobina v. Busby, 210 NM.E.
769 (I}la_épp, Cet. 1965); sought. to ps; a iu&gment from a
.suit between the insurance cqnpanjlgnd.thg inaured as a
-defense in an action by the injured parties against the company
' -to-recover on a judgment entered against-the insured. Cicting
- ‘Hocken, supra the court observed, "There i-xinpie authority
| holding that the plaintiffs in the underlying ﬁbrt action
"-are mot .in privity with the inéqred,:tha: thé insurance -
'~ policy is one against liabil;;y,aﬁd poc:ggaiqsﬁ loss, that
the plaintiffs’ righta ;ccfued at the tioe éf the accident
anq_vg:e_npt'cut off in a later decree en#erqd tplptoceedings

-“to which the plaintiffs were not parties.” 1d. at 772-73,

A

2. . Southern Farm Bureau Casualty Insurance Co. v.

- Robinson, 365, S.W.2d 454, 456 (Ark. 1963), addressed the
. following:questien:; . .

s~ -~ Can a. defaylt declaratory judgment

: between ‘an-insurer and an insured, -
TR - instituted while suit is pending in
a: foreign juzigdiction between-the:: .

s insured and an injured :persom, which~"

suit the insurer is defending, destroy

not a gsrty of the'declaratory judgment
proceedingas?
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The court said "No," and explained that the rights of the
injured party arose at the time of the injury and are.
antagonistic to the tights of both the insurer and the insured.
1d. at 457; see also 46 C.J.5. Insurance §1191, p. 123 ("The
rights of the injured person who may maintain an actioﬁ
against insurer are to be determined as of the time of the
accident out of which the cause of action grew . . . .)" and
Shapiro v. Republic Indeminity Co., 341 P.2d 289 (Cal,
1959). 1In Shapiro, the injured parties recovered a judgment
against the insured and then brought an action against the
insurer on a public liability insurance policy that covered
:he-lnsured. The insurer argﬁed that its liability must be
determined ac;brding to the policy as it was'reformed in a
postaccident action between the insurer and thé insured,

The court held that, as third-party beneficia;iés of the
insurance poliﬁy, the injured parties had an interest that
could not be altered or conditioned by the indepepdent action
of the insurer and the insured i{n reforming the peclicy. 1Id.
at 291; accord Boulter v. Commercial Standard Insurance Co.,

175 F.20 763, 768 (9th Cir. 1949) (applying California law).

The New Jersey Supfeme Court has also rejected the
arguzent that, becsuse the: injured person a:ands'in-theﬂshbeSMI
of the ingured, a judgment in a suit be:ueenuthe‘insufed and

thehtnsuiktfia conclusive againatrtheuinju:ed‘party.

Dransfield v. Citizens Casualty Co., 74 A.2d 304, 306 -

(N.J. 1950). The court in Dransfield reasoned that the:
N\
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.+ *" injured person has a'cause of action the moment he or she
i{s injured and.is not in pg;véty,withiché insured. Virginia

likewise has held that, even Ehppgh a judgment creditor stands

3 7 {n-the 1ﬁsured'q‘shoes,'the'injured.pgrty fs not barred by a
A ”3,3‘.p1ea:of Fes judicaca._,S:orm v. Nationwide Insurance Co., 97

S.E.2d 759 (Va. 1957). -"The insured and the Company may

ST " not litigate and have [:hejtnjured pa:ty'al,righta against
the Company, which had their 1néepclon at the time of her
injury, determined in an action to which she is not a party.”

97 S.E.2d at'764. See also Bailey v. United States Fidelicy

‘and Guaranty Co., 103 S.E.2d 638, 6&1\(S.C.,1?37) (injured
. ‘party would not be privy, and -therefore not bound by judgment
. ....ina suit-to which he was not & party, where hér rights were
P acquired at time of injury and prior to the réﬁdttion of the
| " judguent). )
The commentators agree with thig line of cases. Couch
s:ate;, "i‘judgment\determing as between an auiomobile liabilii
s insuretr and the insured or a person claiming to be insured,
g a question of coverage in favor of the insurer does not, as
‘ ! - . ' amatter of res judicataf pfeélude'the injured person from
litigating the question of coverage in a subsequen: action
Qx. p:ccccding {ngtituted by him -against the insurer, since
the 1nju:cd .person.is not in ptivity with any of the parties
in the former proceeding.” - Couch; Cyclopedia of Insurance
law, $45:945 (2trdved- )i Likewise, Appleman.notes-that.lan:~
injured person can neither. be bound by a.judgment in, faver

of the insured in a suit brought by anpthaf ¢laimant, nor by

——— e o - - P - ———— . [ e —————— - - e ———
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a judgment in favor of the insurer, in an action brought
upon the policy by the insured.” Applemaﬁ, §11521; see also
69 ALR2d 858, 859. |
| One Ohio case that is inconsistent with all éf these
. other cases. In Conold v. Sterm, 35 N.E.2d 133 (Ohio 1941),
an injured party recovered a judgment against the insured
for personal injuriea sustained in an automobile collision.
The judgment creditor then brought an action against the .
ingurer to recover the amount of the judgment. The insured
company averred as a defense a judgment in an action'between
the insurer and a different party also injured in the same
collision in which the court held the poliey null and‘void
due to the insured's failure to cooperate. The court held
that a judgmenc'in favor of the insurer in an action by .
anrinjured party on the question of noncooperation was res
jqdicadh in favor of the insurer in a later action by another
‘ pérson injured in the same accident. I1d. at 140-41., The
court reasoned that the right of the insured against the
insurer was fully litigated iﬁ the suit by the first injured
party and the declaratory judgment against the insured is a
bar against another injured party whose right, if any,‘against
. the insurance.company is derived from and dependent uﬁén'a.
.valid;:tsht.of,tbe.innu:ed.lgains: the insurance compédny.
The decision. in Conold nowhere mentions the issue of
privity or when :Qe"rtghcswof“:hb'injUred:party-arisef_bd:»
focuses solely on the rights of a judgmenﬁ creditor being:

derivative of the rights of the insured. Also, the case
L
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involves an action.by an injured party where judgment has

- .-been ‘encered in: favor of .the insurer in a similar action by
another person injured in the same accident. Most imporcantly,
~although the more recent case¢ of Celina Mutual Insurance Co.
V. Sadler, 217 N.E.2d 255 (Ohio Ct. App. 1966), suggests
_that. the holding in Conold is still the law in Ohio, Concld

.~ . has not been followed by the courts of any other state.

Accordingly, although Conold should caution the United Stqt;s
, against remaining a nonp#rty to an aétion in Ohio between an
-Vinsu:ed another party injured by :ﬁe insured, it should not
affect the decisions of.the . United States in other states.
,;Xét another exception to the estoppel rule may be
applicable to our cases, When collateral eito§p91 would
violate ggnerhi‘notlons of public policy, or would work an
1njus:1ce. it is not to be applied.. Specifically, where the
governmment is involved in a case designed to protect the
- public, "1t should not be estopped by previous cases to which
ic w;i no:,a‘party; -Porter & Dietsch, Inc., v. FIC, 605
F.2d 294, 299-300 (7th Cir. 1979); Defenders of Wildlife.v.
Andrus, 77 FRD 448, 454 (D.D.C. 1978); Restatement (Second)
of Judgments § 28 (1981); and 18 wright & Miller § 4426.

Eazardous uaste:cgses sppear particularly apposite- Eor'applyingg
this principle. The United:States.is attempting-to fumd: the:
contaimment-and. removal. of very serious:threats to health.
and the environment. It should not be hampered in :hesé‘-
efforts by estoppel arising out of litigation. Moreover,

the line of cases discussed in the context of whether the
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Unicted States could be considered as having a relationship
with some party, and thus be bound by his failure in litiga- )
tion, is bucttressed by the unigue public responsibilities of
the govermment. . |

Finally, although it is doubtful that the United States
will want to inctervene in declaratory Judgment actions between
liable parties and their insurers, it is not at all clear
that the court would allow such intervention in the absence

of a preexisting judgmen:.and an independent direct actien

claim. See Independent Petrochemical Corp., v. Aetna Casualty
and Surety Co., Civ. No. 83-3347. (S.D. Ohio, March 8, 1985)
22 ERC 1523, IX Chem. and Rad. Waste Lit. Rptr. 911 (included

in the Compendium), denying Rule 24(a)(2) intervention to
individuals asserting unresolved personal injury claims against

the bankrupt IPC; but c¢f. Re-Solve v, Canadian Universal

Ins. Co., (Mass. Super Ct., CA No. 14767, May 14, 1984),
discussed at IX Chem. & Rad. Waste Lic. Rptr. 822 (illowing
the Commonwealth of Massachusetts to {ntervene in an action

between a polluter and its insurer).



RP Moratorium
R1/FS Process

PC/HA/ROD/RP
Negotiations

RD
RA

. TOTAL:

Funded Q&M

REMEDIAL TIMELINE SUMMARY

CURRENT SENATE
( MONTHS) (MONTHS )
| 2 2
21 21
5 9
12 12
18 18

58 60

1 }ear ‘ 5 years

—r—— o r——— = P - —— 4= e o s m e mA e e

{ MONTHS )

Indefinate

9834,5

HOUSE

25

69
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