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continue to be enforceable -
requirements.

EPA was not able to promulgate the
final application regulations for storm
water discharges before the February 4,
1990, deadline for industrial and large
municipal dischargers despite its best
efforts. Further, as noted above, EPA is
not able to waive the statutory deadline.
Dischargers concerned with complying
with the statutory deadline should
submit a permit application as required
under this rulemaking as expeditiously
as possible.

Operators of storm water discharges
that are not specifically required to file a
permit application under today’s rule
may be required to obtain a permit for
their discharge on the basis of a case-
by-case designation by the
Administrator or the NPDES State.

The Administrator or NPDES State
may also designate storm water
discharges {except agricultural storm
water discharges), that contribute to a
violation of a water quality standard or
+hat are significant contributors of
pollutants to waters of the United States
for a permit. Prior to a case-by-case
determination that an individual permit
is required for a storm water discharge,
the Administrator or NPDES State may
require the operator of the discharge to
submit a permit application. 40 CFR
124.52(c) requires the operator of
designated storm water discharges to
submit a permit application within 60
days of notice, unless permission for a
later date is granted. The 60-day
deadline is consistent with the
procedures for designating other
discharges for a NPDES permit on a
case-by-case basis found at 40 CFR
124.52. The 60-day deadline recognizes
that case-by-case designations often
require an expedited response, however,
flexibility exists to allow for case-by-
case extensions.

The December 7, 1988, proposal also
proposed Part 504 State Storm Water
Management Programs. The Agency has
not included this component in today's
rule. The Agency believes this program
element is appropriate for addressing in
regulations promulgated under section
402(p){6) of the CWA.

VII. Economic Impact

EPA has prepared an Information
Collection Request for the purpose of
estimating the information collection
burden imposed on Federal, State and
local governments and industry for
revisions to NPDES permit application
requirements for storm water discharges
codified in 40 CFR part 122. EPA is
promulgating these revisions in response
to Section 402(p}{4) of the Clean Water
Act, as amended by the Water Quality

Act of 1987 {WQA). The revisions would
apply to-Storm water discharges
associated with industrial activity:
discharges from municipal separate
storm sewer systems serving a
population of 250,000 or more and
discharges from municipal separate
storm sewer systems serving a
population of 100,000 or more, but less
than 250,000.

The estimated annual cost of applying
for NPDES permits for discharges from
municipal separate storm sewer systems
is $4.2 million. EPA estimates that an
average permit application for a large
municipality will cost $76,681 and
require 4,534 hours to prepare. The
average application for a medium
municipality will cost $49,249 (2,912
hours) to prepare. The annual
respondent cost for NPDES permit
applications, notices of intent, and
notifications for facilities with
discharges associated with industrial
activity is estimated to be $9.5 million
{271,248 hours). EPA estimates that the
average preparation cost of an
individual industrial permit application
would be $1,007 {28.6 hours). Average
Group application will cost $74.00 per
facility (2.1 hours). The average cost of
the notification and notice of intent to
be covered by general permit is $17.00
(0.5 hours).

The annual cost to the Federal
Government and approved States for
administration of the program is
estimated to be $588,603. The total cost
for municipalities, industry, and State
and Federal authorities is estimated to
be $14.5 million annually.

In general, the cost estimates provided
in the ICR focus primarily on the costs
associated with developing, submitting
and reviewing the permit applications
associated with today's rule. EPA will
continue to evaluate procedures and
methods to control storm water
discharges to the extent necessary to
mitigate impacts on water quality in the
studies required under section 402(p}{5)
of the CWA. Executive Order 12291
requires EPA and other agencies to
perform regulatory analyses of major
regulations. Major rules are those which
impose a cost on the economy of $100
million or more annually or have certain
other economic impacts. Today’s
proposed amendments would generally
make the NPDES permit application
regulations more flexible and less
burdensome for the regulated
community. These regulations do not,
satisfy any of the criteria specified in
section 1(b) of the Executive Order and,
as such, do not constitute a major rule.
This regulation was submitted to the
Office of Management and Budget
(OMBY).for review.

VIIL Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB} under
provision of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and have
been assigned OMB control number
2040-0086.

Public reporting burden for permit
applications for storm water discharges
associated with industrial activity {other
than from construction facilities) is
estimated to average 28.6 hours per
individual permit application, 0.5 hours
per notice of intent to be covered by
general permit, and 2.1 hours per group
applicant. The public reporting burden
for permit applications for storm water
discharges associated with industrial
activity from construction activities
submitting individual applications is
estimated to average 4.5 hours per
response. The public reporting burden
for facilities which discharge storm
water associated with industrial activity
to municipal separate storm sewers
serving a population over 100,000 to
notify the operator of the municipal
separate storm sewer system is
estimated to average 0.5 hours per
response.

The reporting burden for system-wide
permit applications for discharges from
municipal separate storm sewer systems
serving a population of 250,000 or more
is estimated to average 4,534 hours per
response. The reporting burden for
system-wide permit applications for
discharges from municipal separate
storm sewer systems serving a
population of 100,000 or more, but less
than 250,000 is estimated to average
2,912 hours per response. Estimates of
reporting burden include time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

IX. Regulatory Flexibility Act

Under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., EPA is required to
prepare a Regulatory Flexibility
Analysis to assess the impact of rules on
small entities. No Regulatory Flexibility
Analysis is required, however, where
the head of the agency certifies that the
rule will not have a significant economic
impact on a substantial number of small
entities.

Today’'s amendments to the
regulations would generally make the
NPDES permit applications regulations
more flexible and less burdensome for
permittees. Accordingly, I hereby
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certify, pursuant to 5 U.S.C. 605(b), that
these amendments do not, have a
significant impact on a substantial
number of small entities.

List of Subjects in 40 CFR Parts 122, 123,
and 124

Administrative practice and
procedure, Environmental protection,
Reporting and recordkeeping
requirements, Water pollution control.

Authority: Clean Water Act, 33 U.S.C. 1251
et seq.

Dated: October 31, 1990.

William K. Reilly,
Administrator.

For the reasons stated in the
preamble, parts 122, 123, and 124 of title
40 of the Code of Federal Regulations
are amended as follows:

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS; THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

Subpart B—Permit Application and
Special NPDES Program Requirements

1. The authority citation for part 122
continues to read as follows:

Authority: Clean Water Act, 33 U.S.C. 1251
et seq.

2. Section 122.1 is amended by
revising paragraph (b)(2)(iv} to read as
follows:

§ 122.1 Purpose and scope.

(b) * & w

(2) * k

(iv) Discharges of storm water as set
forth in § 122.26; and

* * * * *

3. Section 122.21 is amended by
revising paragraph (c}{1), by removing
the last sentence of paragraph (f)(7), by
removing paragraph (f){9), by adding
two sentences at the end of paragraph
{8)(3), by revising paragraph (g)(7)
introductory text, by removing and
reserving paragraph (g)(10) and by
revising the introductory text of
paragraph (k) to read as follows:

§ 122.21 Application for a permit
(applicable to State programs, see
§ 123.25).

(c) Time to apply. (1) Any person
proposing a new discharge, shall submit
an application at least 180 days before
the date on which the discharge is to
commence, unless permission for a later
date has been granted by the Director.
Facilities proposing a new discharge of
storm water associated with industrial
activity shall submit an application 180
days before that facility commences

industrial activity which may result in a
discharge of storm water associated
with that industrial activity. Facilities
described under § 122.26(b})(14)(x) shall
submit applications at least 90 days
before the date on which construction is
to commence. Different submittal dates
may be required under the terms of
applicable general permits. Persons
proposing a new discharge are
encouraged to submit their applications
well in advance of the 90 or 180 day
requirements to avoid delay. See also
paragraph (k) of this section and

§ 122.26 {c)(1)(i}{G) and (c)(1)(ii).

* k%

(3) * * * The average flow of point
sources composed of storm water may
be estimated. The basis for the rainfall
event and the method of estimation must
be indicated.

* * * * *

{7) Effluent characteristics.
Information on the discharge of
pollutants specified in this paragraph
(except information on storm water
discharges which is to be provided as
specified in § 122.26). When
“quantitative data” for a pollutant are
required, the applicant must collect a
sample of effluent and analyze it for the
pollutant in accordance with analytical
methods approved under 40 CFR part
136. When no analytical method is
approved the applicant may use any
suitable method but must provide a
description of the method. When an
applicant has two or more outfalls with
substantially identical effluents, the
Director may allow the applicant to test
only one outfall and report that the
quantitative data also apply to the
substantially identical outfalls. The
requirements in paragraphs {g)(7) (iii)
and (iv} of this section that an applicant
must provide quantitative data for _
certain pollutants known or believed to
be present do not apply to pollutants
present in a discharge solely as the
result of their presence in intake water;
however, an applicant must report such
pollutants as present. Grab samples
must be used for pH, temperature,
cyanide, total phenols, residual chlorine,
oil and grease, fecal coliform and fecal
streptococcus. For all other pollutants,
24-hour composite samples must be
used. However, a minimum of one grab

‘sample may be taken for effluents from

holding ponds or other impoundments
with a retention period greater than 24
hours. In addition, for discharges other
than storm water discharges, the
Director may waive composite sampling
for any outfall for which the applicant
demonstrates that the use of an
automatic sampler is infeasible and that

the minimum of four (4) grab samples
will be a representative sample of the
effluent being discharged. For storm
water discharges, all samples shall be
collected from the discharge resulting
from a storm event that is greater than
0.1 inch and at least 72 hours from the
previously measurable {greater than 0.1
inch rainfall) storm event. Where
feasible, the variance in the duration of
the event and the total rainfall of the
event should not exceed 50 percent from
the average or median rainfall event in
that area. For all applicants, a flow-
weighted composite shall be taken for
either the entire discharge or for the first
three hours of the discharge. The flow-
weighted composite sample for a storm
water discharge may be taken with a
continuous sampler or as a combination
of a minimum of three sample aliquots
taken-in each hour of discharge for the
entire discharge or for the first three
hours of the discharge, with each aliquot
being separated by a minimum period of
fifteen minutes (applicants submitting
permit applications for storm water
discharges under § 122.26(d) may collect
flow weighted composite samples using
different protocols with respect to the
time duration between the collection of
sample aliquots, subject to the approval
of the Director). However, a minimum of
one grab sample may be taken for storm
water discharges from holding ponds or
other impoundments with a retention
period greater than 24 hours. For a flow-
weighted composite sample, only one
analysis of the composite of aliquots is
required. For storm water discharge
samples taken from discharges
associated with industrial activities,
quantitative data must be reported for
the grab sample taken during the first
thirty minutes {(or as soon thereafter as
practicable) of the discharge for all
pollutants specified in § 122.26(c)(1). For
all storm water permit applicants taking
flow-weighted composites, quantitative
data must be reported for all pollutants
specified in § 122.26 except pH,
temperature, cyanide, total phenols,
residual chlorine, oil and grease, fecal
coliform, and fecal streptococcus, The
Director may ailow or establish
appropriate site-specific sampling
procedures or requirements, including
sampling locations, the season in which
the sampling takes place, the minimum
duration between the previous
measurable storm event and the storm
event sampled, the minimum or
maximum level of precipitation required
for an appropriate storm event, the form
of precipitation sampled (snow melt or
rain fall}, protocols fo- collecting
samples under 40 CFR part 136, and
additional time for submitting data on a





