§ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
¢ " WASHINGTON, D.C. 20460

JAN 9 986 OFFICE OF

WATER

MEMORANDUM

SUBJECT: Compliance with §3004(u) and §3005(e) of RCRA

FROM: Paul M. Baltay, Director /Z,o&jjyv\
\

State Programs Division

TO: Water Supply Branch Chiefs
Regions I - X

As you know, amendments to the Resources Conservation and
Recovery Act (RCRA) on November 8, 1984, imposed new reguirements
on owners and operators of Class I hazardous waste injection
wells. This memo requests that you:

-~ determine compliance status with section 3005(e) of

RCRA for each Class I hazardous waste well within your
Reg ion ’

- send the attached sample letter by registered mail to
all owners and operators of those wells, and

= report to us by January 24 on compliance status and
on potential enforcement candidates.

The discussions of the two relevant requirements that
follow are necessarily brief; it is not our intent to explain
in full the implementation of either of these requirements.
Our main purpose is to determine whether or not facilities
have complied with them. For a more thorough discussion of
the loss of interim status provision consult the September 25,1985,
Federal Register pp. 38946-38949. Corrective action was discussed
in detail in a draft guidance distributed in June, 1985, and
in the July 15, 1985 Federal Register. Agency policy on
implementing this requirement is still evolving, but the guidance,
with some exceptions, summarizes current Agency policy. Please
refer to these documents for a more complete discussion, should
you require it.




Loss of Interim Status

The first of these new requirements states that land
disposal facilities which were granted interim status prior to
November 8, 1984, lost such status on November 8, 1985, unless
the owner or operator submitted an application for a final
RCRA permit and certified compliance with applicable ground-water
monitoring and financial responsibility requirements (See
Section 3005(e)(2)). Owners and operators of injection wells
should have satisfied these requirements by applying for a
UIC permit from either a State with primacy or from a Federally-
administered UIC program, and by certifying to EPA or its
delegated authority that the unit is in compliance with 40 CFR
144.28(4), 144.28(g)(1)(iii), and 40 CFR 144 subpart F or,
if permitted, 40 CFR 146.13(b)(4). Where the State administers
the UIC program, the operator must certify compliance with the
appropriate State equivalent.

An operator who 1) received a RCRA permit, 2) received a
UIC permit which fulfills §264.101 requirements for the entire
facility, or 3) was granted a UIC permit prior to November 8,
1984, has RCRA authorization through permit or permit by rule
and is not affected by this requirement.

The statute automatically terminates interim status for
any other facility where the owner or operator fails to comply
with this provision. Therefore, any owner or operator of a
hazardous waste injection well who has not complied lost his
authorization under RCRA. Class I hazardous waste wells must
be authorized by both RCRA and the Safe Drinking Water Act: an
owner or operator who does not maintain both authorizations
may not legally inject hazardous wastes.

Corrective Action

The corrective action provision of the amendments, §3004(u),
requires that any RCRA permit issued after November 8, 1984,
contain corrective action plans for any release of a hazardous
waste or constituent from all units at the facility. The
amendment allows permits to contain schedules of compliance
when corrective action could not have been completed prior to
issuing the permit (the use of such a schedule is limited {f
the facility contains a "regulated unit®™ (RU's}).

Because the Agency currently intends to implement the
corrective action requirement through the UIC permit it is
vital that the UIC facility maintain its interim status. If
interim status is lost, the UIC permit could no longer be a
vehicle for the corrective action requirements.



In some circumstances, as when the UIC unit is the only facility
requiring a RCRA permit, it may be desirable to perform
corrective action for all solid waste management units (SWMUs)
through the UIC permit; in such cases, the UIC permit becomes

a RCRA permit by rule. Even where the UIC permit addresses
corrective action for the well only, or not at all, and
therefore is not a RCRA permit by rule, the well may still
retain interim status.

Operating Status Under RCRA

In summary, there are 3 ways an owner or operator could have
fulfilled the new RCRA §3005(e) requirements and retained
authorization:

1. Obtained a UIC permit before November 8, 1984. Operators
who did so have a RCRA permit by rule (See 40 CFR §270.60(b)).
(However, other units at the facility may have lost RCRA
authorization.)

2. Obtained a UIC permit after November 8, 1984, which contained
corrective action conditions in compliance with 40 CFR 264.101.
(This paragraph requires every solid waste management unit

at the facility to be cleaned up, or have a schedule contained

in the permit). If the corrective action provisions of the

UIC permit address all solid waste management units at the
facility, the UIC permit is a RCRA permit by rule.

3. If the UIC permit contained corrective action requirements
for the well unit only, did not address corrective action at
all, or if a UIC permit had not been issued, the owner or
operator should have certified compliance with the applicable
ground-water and financial responsibility requirements and
submitted an application for a UIC permit by November 8, 1985.
These operators would have maintained interim status under
RCRA by complying with §3005(e). The other units at the
facility would also have had to maintain authorization under
RCRA, by either submitting a Part B application and certifying
compliance with applicable ground water monitoring and financial
responsibility requirements or by receiving a RCRA permit.

Wells which do not fall into one of the categories outlined
in the paragraphs above have lost RCRA interim status and are not
authorized to inject hazardous wastes.

Consequences of Loss of Interim Status

Hazardous waste injection wells that have lost interim status
and are not otherwise authorized under RCRA must ceas2 injection
of hazardous waste. Wells must follow the UIC conlitions
pertaining to closure, plugging, and abandonment in §§ 144.28(c)
and 144.52(a).



The loss of interim status will be determined separately
for each unit at a hazardous waste management facility. Thus,
at a particular facility a well may have maintained interim
status while the waste treatment and storage operations lost it.
The well may legally continue to operate, but if it depends upon
the continued operation of units which have lost authorization,
it may not be practical to do so.

We have attached a list of Class I hazardous waste wells
in your Region, including both those in primacy States, and
those in Direct Implementation States. For each well, please
determine whether it has complied with the above requirements.

Please provide a list of all Class I hazardous waste
wells permitted indicating when the permits were issued and by
whom (State or EPA). If the well was permitted after November
B, 1984, we need to know:

1. Whether the permit contained corrective action
requirements;

2. Whether these were applied to the entire facility,
or to the well unit alone;

3. Whether the requirements were applied as part of a
compliance schedule, and if so, whether a site
investigation was conducted; and

4. Whether the owner or operator certified that the well
was in compliance with the applicable groundwater
monitoring and financial responsibility requirements
(where the well does not have a RCRA permit by rule).

Please note that as yet, no State has been authorized to
administer the RCRA 3004(u) corrective action requirements.
If however, a primacy State has the appropriate State authority
to require corrective action and has applied it in its
permits, we would like to know. In such cases, the State
should apply to the Agency for authorization to administer
these requirements.

If the well has not yet been permitted, please determine
whether the owner or operator applied for a UIC permit before
November 8, 1985, and certified compliance with applicable
ground water monitoring and financial responsibility requirements
(for rule authorized wells 40 CFR 144.28(g)(1l)(iii) and 144.28(3);
or in primacy States the appropriate State analogues). We nzed
the information as soon as possible, but not later than January 24.




There is a sample letter to owners and operators attached.

Please send it to the owners and operators listed as being

in your region. While the Agency's efforts to notify owners
and operators of their responsibilities under HSWA has been
thorough, we would like additional documented evidence that
owners and operators have been notified and the regquirements
explained. Accordingly, please send the letter by certified
mail, receipt requested.

Operating an injection well without authorization under
both the SDWA and RCRA is a criminal offense and we should
advise owners and operators to shut down, and initiate
enforcement actions against them when appropriate.

For further information, please contact either John
Atcheson at 382-5530 or Ellen Berick at 382-5547.
Attachments

cc: UIC Section Chiefs



Dear Owners and Operators of Class I Hazardous Waste wells:

As you know, the Underground Injection Control (UIC)
program for Class I hazardous waste injection wells is jointly
authorized by the Safe Drinking Water Act (SDWA) and the Resource
Conservation and Recovery Act (RCRA). By amendments to RCRA
enacted on November 8, 1984, Congress imposed many new requirements,

including certain new requirements for Class I hazardous waste
wells.

The purpose of this letter is to explain the new requirements
for hazardous waste injection wells and the conseqguences of
noncompliance. Wells which are not in compliance with both RCRA
and SDWA are not authorized to inject hazardous wastes and must
cease doing so immediately.

The RCRA amendments state that facilities which were aranted
interim status prior to November 8, 1984, automatically lost
such status on November 8, 1985, unless the owner or operator had
applied for a permit under Subtitle C of RCRA and certified
compliance with applicable ground-water monitoring and financial
responsibility requirements (See RCRA §3005(e)). As EPA stated
in its September 25, 1985 Federal Register notice, (50 Fed. Reg.
38946) owners and onerators of injection wells could have met
these requirements by applying for a UIC permit and by certifying
the unit's compliance with 40 CFR 144.28(qg)(1)(iii) (if applicable),
144.28(d) and Part 144 subpart F, and, if permitted under UIC,
with 40 CFR 146.13(h)(4) or with the State analogues to these
provisions. If a Class I hazardous waste injection wel) does
not have a RCRA permit or a RCRA permit by rule (See 40 CFR
§270.60(b) amended at S0 Fed. Reg., July 15, 1985), it must have
complied with the new requirements in order to have maintained
interim status under RCRA and thus authorization to inject hazardous
wastes.

The statute itself automatically terminated RCRA interim status
for failure to comply with the above reguirements. The Agency need
not take any administrative action to implement it. Therefore,
if you do not have a RCRA permit or if vou have not complied
with these new requirements, you lost interim status on
November 8, 1985, and were required to cease injection of hazardous
wastes on that date. You are subject to civil and criminal penalties
for each day of hazardous waste injection without RCRA interim
status or a RCRA permit.



The amendments also contain new corrective action requirements
which require any RCRA permit issued after November 8, 1984,
to include provisions for clean up or a compliance schedule for
clean up of releases of hazardous constituents from all solid
waste management units at a facility (See RCRA 3004(u)). Corrective
action may also be required through the issuance of administrative
orders.

Operating Status Under RCRA

There are three ways an owner or operator mav have authorization
to operate under RCRA:

l. Under a RCRA permit by rule if the operator obtained a
UIC permit before November 8, 1984, and, among other requirements,
is in compliance with 40 CFR 270.60(b) (amended at 50 Fed. Reg.
28752 (July 15, 1985)); or -

2. Under a RCRA permit by rule if the owner or operator
obtained a UIC permit after November 8, 1984, and, among other
requirements, is in compliance with the corrective action
requirements of 40 CFR 264.101 (promulgated at 50 Fed. Reg.
28747). You are referred to the cited rules for details.

3. An owner or operator may have RCRA interim status if,
among other requirements, he timely filed his Part A RCRA application,
notified EPA as required by RCRA § 3010, certified compliance
with applicable ground-water monitoring and financial responsibility
requirements by November 8, 1985, and has filed his UIC permit
application for the well, and his Part B applications for all
non-well units by November 8, 1985. (Of course, permit denial
terminates interim status, and interim status may be terminated
by other means.)

Owners or operators of wells without individual RCRA permits,
RCRA permits by rule, or RCRA interim status who dispose of
hazardous waste are subiject to stiff civil and criminal penalties
for each day of violation. (See RCRA §3008)

Consequences of Loss of Interim Status

Owners and operators of hazardous waste injection wells
which have lost interim status and are not otherwise authorized
under RCRA must cease injection of hazardous waste. However,
cessation of injection will not insulate such operators and
owners from penalties for violations prior to cessation or continuing
after cessation of injection.

Wells ceasing injection must comnlv with all apnlicahie
requlations including those pertaining t~ closure, nluggina an?
ahandonment in §§ 144.28(c) and 144.52(a).

()



The loss of interim status will be determined separately

for each unit at a hazardous waste management facility. Thus,
at a particular facility a well may have maintained interim
status while the waste treatment and storage operations lost it.
The well may legally continue to operate in accordance with
applicable rules (and its permit, if it has one), but if it
depends upon the continued operation of units which have lost
RCRA authorization, it may not practically do so.

We remind you that operating an injection well without
authorization under both the SDWA and RCRA is a civil and criminal
offense. Indeed, treatment, storage or disposal of hazardous
waste by any means without authorization under RCRA is punishable
by civil and criminal penalties, including imprisonment.

. For further information or assistance contact yvour EPA reqgional
office.
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