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GUIDANCE Ot "CLAIM=SPLITTING” IN DNFCRCIMENT
ACTIONS DNDER THE TLIZAN WATER ACT

I. wat s "Zlaum Soliccing"?

Clamm splitting, Ln this context means 2ither l.) oursuing
separate administrative and judicial civil penalty enforcement
actions simultanecusly for the same viclation or violations, nr
-2.) dividing an existing set of known past CWA viclations by cne
violator and pursuing 2ach subset through a separate civil penalty
entorcement action. This guidance addresses the appropriateness
of such claim splitting activities in the conté%t of CWA enforce-
menc, :

II. Parallel Administrative and Judicial Proceedings

The enforcement structure of the amended CWA allows the agency
to seek administrative (§ 309(g)} or judicial (§ 309(d)] civil
penalties against violators of soecific sections of the Act or of -
conditions or limitations implementing such sections in 402 or 404
- permits. The amendments make clear that the agency may not seek to
impose both typves of civil penalty - administrative and judicial -
for the same violation or violations. Section 309 (g)(6)(A) states
that althaugh the taking of an administrative penalty action shall

- not limit the agency's authority to enforce any provision of the CWA,
"...any violation...with respect to which the administratdr...has
canmenced and ts diligently prosecuting an action under tnis subsection
(Administrative Penalties],... shall not be the subject of a civil
penalty action under subsection (d) of this section [(Judicial Civil
Penalties) or Section 3ll(b) (Penalties for Spills]...”
([bracketed material added].

As a matter of policy, EPA intends not to impose an administrative
penalty for any viclation for which a judicial penalty has alreacy
been assessed.

Where a CWA violator 1s responsible for multiple violations, tne
Agency may simulranecusly pursue acdministracive penalties of up to
$125,000 for same violations, and judicial civil penalties of up to
525,000 per day for each violation” for other viclations not addressed
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v ne acministrative denalty Jroceecing.  Se= Sectisns 309(s)
ane 3Uwtri.  arguanly, EPA may choose to "splie” its civil
Senalty claums Detween simultanecus administrative and judicial
ictions against tne same viclator for different Past.violations.
AS a matter of practice, however, such claua-splitting could
result 1n an nefficient use of Agency resources that could
upair GiA enforcement efforts. To pursue two simultanecus
ciwvil penalty proceedings would require cuplicacion of afforts
by Soth legal and technical staffs, and could even result in
unequal or inconsistent results. In addition, the prosecution
of two simultanecus civil penalty actions in different forums, one
administrative and one judicial, might provide the violator with an
argurent for staying one or the other of the enforcement proceedings
Lo prevent inconsistency, thus potentially delaying resolution of

- some of the cutstanding violations. s

For the above reasons, EPA should generally avoid initiating
parallel or simultanecus administrative and judicial civil penalty
proceedings. This guicance does ot apply to parallel civil {
{administracive or judicial) and criminal actions, which may some-
times be aporooriace, nor does it aoply to serial civil penalty actions,
either administracive or judicial, in any order or combination, 1f cne
new civil penalty action addresses only viclations which occurred after
the Jace of the earlier concluded civil penalty action.

In accition, EPA must be particularlv careful in framing its
Denaley orders and judicial camlaints to identify as orecisely as
™ssi1dle the violations which the Agency intends the enforcement actisn
to address so as to avoid ossible preemption of future claims for ciwil
pznalt:es.

Finally, EPA may, of course, pursue judicial enforcement under
Section 309(b) of an administrative orcer for campliance issued pursuanc
to Section 309(a). And EPA M3y at any time initiate administrative or
judicial civil penalty actions for the same violations that were the
dasis for an earlier (or indeed simultanecus) Section 309(a) admunistrac:ve
orcer for campliance. :

[II. Simultanecus Administrative Penalty Proceedings

Although nothing in the Clean water Act or Amendments prohibits

- Sumultanecus aaministrative civil Denalty actions for different past

violations oy the same violator, EPA will be on the strongest legal
graund by avoiding simultaneocus administrative penalty actions against
a single violator. Should EPA initiate separate administrative penalty
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acnions for iifferent sets of =ast violaticns ny one vislawsr,

P may nave O ra2dut the argument that it nas solit ics-

claims in an effort to circumvent tne Act's $125,000 ¢as on
administrative penalties., See Section 309(g)(2)(B).. In cases in

wnich EPA is aware of past vioclations by one violator of sufficient
number and sericusness to warrant a civil penalty in excess of S125,000
(taking 1nto account the factors for cetermining penalty amounts
enumerated in Section 30%9(d) for judicial penalties and in Section
309(g)(3) for administrative penalties), EPA would be better advised to
proceed with a single judicial civil penalty a#tion which has no civil
penalty cap. This approach not only avoids the charge of circumvention
of tne administrative penalty cap by claim splitting, but will eliminate
the 1nefficiency caused by duplication of enforcement efforts in the two
forums. Finally, the desirapility of securing injunctive relief under
Section 309(b) against most sericus repetitive violators will often tip
the balance away fram not only sumultanecus, but even serial administrative
penalty actions, and toward a judicial action for injunction and penalty.

For further information or clarification of this guidance,
contact Jed Z. Callen, Esq. at FTS 597-9882 or Gary Hess of OECM at
FTS 475-8183.




