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Encl osed is the final guidance docunent on the issuance of
adm nistrative orders under 8 311(c) and (e) of the Clean Water
Act (“CWA"), as anended by the G| Pollution Act of 1990 ("OPA").
These provisions provide legal authority for the issuance of
adm nistrative orders for the cleanup and prevention of
di scharges and threatened discharges of oil and hazardous
substances into navigable waters, adjoining shorelines, and
certain other areas. Executive Order (E. Q) 12777 delegated this
authority to EPA for discharges and threatened discharges in the
i nl and zone, as defined in the National Contingency Plan.

Wi |l e the gui dance docunent di scusses the separate use of
each order authority, it recommends joint use of the 8 311(c) and
(e) enforcenent authorities whenever possible because of the
broader reach of orders issued under both authorities. Joint
orders, as well as orders issued under the separate authorities,
may be issued either unilaterally or by consent. The guidance
does not discuss enforcenent of 8 311 orders or cost recovery.

If there is a need for guidance on these issues, they can be
addressed in a separate docunent.

The gui dance docunent has been revised in response to
comments on the Septenber 5, 1996, draft gui dance, which was
circulated for review by EPA regional and headquarters OPA
enforcenent contacts, as well as the Departnent of Justice (DQJ)
and the Coast Guard.

I nteri mlanguage on consultation with DQJ under E. O 12777



has been included in the guidance docunent. The Ofice of Site
Renedi ati on Enforcenment (OSRE) and DQJ are currently working on
t he devel opnent of nore detail ed gui dance on how DQJ wi | |
exercise its consultation role under the executive order. |If
further guidance is devel oped on this subject, the enclosed

gui dance docunent w |l be suppl enent ed.

OSRE is al so devel oping nodel 8 311(c) and (e) orders to
assist the regional offices in using these authorities nore
effectively. W hope to issue final versions of these nodel
orders in the near future.

| f you have any questions on this guidance docunent, please
contact Bob Kenney of OSRE s Policy and Program Eval uati on
Division at (202) 564-5127.
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Guidance on the Issuance of Administrative Orders
Under Section 311(c) and (e) of the Clean Water Act

INTRODUCTION

The Q| Pollution Act of 1990! ("OPA") anended § 311 of the
Cl ean Water Act ("CWA" or "the Act") by, anong other things,
rewiting the response provisions of 8§ 311(c) and (e) of the
Act.? Although the anended subsections are quite simlar with
respect to the authority to issue orders, they are not identical.
Thi s docunent provides guidance to enforcenent personnel of the
Envi ronnmental Protection Agency (“EPA’ or “the Agency”) on the
application of the 8 311(c) and (e) order authorities, and the
appropriate neans of issuing orders under each provision. Both
types of orders may be issued either unilaterally or by consent.

I n general, Agency enforcenent personnel should use the
8§ 311(c) and (e) authorities jointly whenever possible. Such
joint use may not always be possible, however. Cases in which the
i ssuance of joint orders may or rmay not be appropriate are
di scussed in the section on “Joint Section 311(c) and (e)
Orders,” below. A short checklist sunmarizing these subsections
is provided as Attachnment A. In addition, Attachnent B descri bes
the differences between the two types of order authorities. The
Ofice of Site Renedi ation Enforcenent (OSRE) is al so devel opi ng
nodel orders to assist the regional offices in using these
authorities nore effectively.

BACKGROUND

Section 311(c) of the CWA entitled "Federal Renoval
Aut hority," provides broad authority to respond to di scharges and
t hr eat ened di scharges of oil and hazardous substances. Section
311(c)(1)(A) requires the President to:

in accordance with the National Contingency Plan and any
appropriate Area Contingency Plan, ensure effective and
i mredi ate renoval of a discharge, and mitigation or

1pub. L. 101-380 (August 18, 1990).

2These statutory provisions are codified at 33 U S.C
8§ 1321(c) and (e).



prevention of a substantial threat of a discharge, of oil or a
hazar dous substance--(i) into or on the navigable waters; (ii) on
t he adj oi ning shorelines to the navigable waters; (iii) into or
on the waters of the exclusive econom c zone; or (iv) that may
affect natural resources belonging to, appertaining to, or under
t he excl usive managenent authority of the United States.

Section 311(c)(1)(B) of the CM provides (in relevant part)
t hat :

In carrying out this paragraph, the President® may--(i)
renmove or arrange for the renoval of a discharge [of
oil or a hazardous substance], and mtigate or prevent
a substantial threat of a discharge, at any tinme; [and]
(1i) direct or nonitor all Federal, State, and private
actions to renove a discharge [of oil or a hazardous
subst ance].

In situations where such a discharge or the threat of such a

di scharge "is of such a size or character as to be a substanti al
threat to public health or welfare,” 8 311(c)(2)(A) of the Act
provi des that "the President shall direct all Federal, State, and
private actions to renove the discharge or to mtigate or prevent
the threat of the discharge" (enphasis added).

Section 311(e)(1), entitled "Orders Protecting Public
Health," is simlar but not identical to the 8 311(c) order
authority. Section 311(e)(1l) provides (in relevant part) that:

when the President* determ nes that there may be an

3The President's authority under 8§ 311(c) has been del egated
to the EPA Adm nistrator for discharges in the inland zone. See
8 3 of Executive Order (E. O) 12777, 56 FR 54757 (Cctober 22,
1991). Under the Executive Order, this authority is exercised by
the Coast CGuard for discharges in the coastal zone. "Inland
zone" and "coastal zone" are defined in the National Contingency
Plan (“NCP"), 40 CFR Part 300.

“Pursuant to 8 6(b) of E. O 12777, the President's authority
to issue orders under 8 311(e)(1) has been delegated to the EPA
Adm ni strator for 8 311 discharges occurring in the inland zone.
This authority is delegated to the Coast Guard for discharges in
t he coastal zone.



i mm nent and substantial threat to the public health or welfare
of the United States, including fish, shellfish, and wldlife,
public and private property, shorelines, beaches, habitat, and
other living and nonliving natural resources under the
jurisdiction or control of the United States, because of an
actual or threatened discharge of oil or a hazardous substance
froma vessel or facility in violation of [§8 311(b)(3)], the
President may . . . (B) after notice to the affected State, take
any other action under this section, including issuing
adm nistrative orders, that nay be necessary to protect the
public health and wel fare.

Agency orders issued pursuant to 8 311(c) or (e) of the Act
are enforceable in U S. district court. Violators may be subject
to a civil penalty of up to $27,500° per day of violation or "an
anmount up to 3 tinmes the costs incurred by the G| Spill
Liability Trust Fund as a result of" a failure to conply.?
Section 311(b)(7)(B) and (E). G vil penalty actions may be
brought agai nst the owner, operator, or person in charge of a
facility or vessel

HOW TO USE SECTION 311 ORDER AUTHORITY

In General

°The statutory maxi mum statutory civil penalty of $25, 000
per day of violation was adjusted for inflation by the Agency to
$27,500 per day of violation, effective for violations that take
pl ace after January 30, 1997. 61 FR 69360 (Decenber 31, 1996).
See footnote 30 for additional information on maximm civil
penal ty adjustnents by the Agency.

SEnf orcenent of 8§ 311(c) and (e) orders and rel ated issues
(e.g., the availability of treble damages) are not addressed in
t hi s gui dance docunent. Cost recovery under the CM and the OPA
is al so not addressed in this docunent.

3



When the statutory requirenents of both 8 311(c) and (e) are
met, the Agency should issue witten orders under the authority
of both provisions.” A joint 8 311(c) and (e) order is
preferable to an order issued solely under 8 311(e) because a
joint order may, depending on the facts of the case, provide a
broader and nore appropriate response authority.

There may be circunstances, however, in which issuance of an
order under only one authority is appropriate. For exanple, an
On- Scene Coordinator ("OSC') may need to issue expeditiously a
cl eanup order, which the EPA del egations of authority permt
himher to do only under 8 311(c) (and only when such authority
is redel egated by the Regional Admnistrator). A 8§ 311(c) order
woul d al so be appropriate, for exanple, if a discharge were of
| ess than a reportable quantity of a CWA-1isted hazardous
subst ance.

Section 311(c) and (e) orders may be issued either
unilaterally (“unilateral adm nistrative order” or “UAC) or with
the consent of the responsible party(ies) (“adm nistrative order
on consent” or “AOC’). The latter type of order is preferable,
but either type may be issued at the discretion of the regional
of fice.

Nei ther 8 311(c) nor (e) specifies the parties to whom an
adm nistrative order may be issued. However, both order
authorities contenplate a broad range of parties who may be
directed or ordered to assist in a cleanup.

Several provisions in 8 311(c) indicate that any “person”
may be “direct[ed]” to renove a discharge. Section 311(c)(3)(A)
requires the “owner or operator, or other person participating in

‘Orders should also generally cite the authority of

8§ 311(m of the Act (which authorizes Agency personnel to enter
and inspect regulated facilities and to establish record keepi ng,
reporting and nonitoring requirenents for owners and operators of
such facilities) and 8 308 of the Act (which authorizes Agency
personnel to enter and inspect “any prem ses in which an effluent
source is located” or in which required records are naintained,
and to require reporting, record keeping and nonitoring needed to
carry out 8 311 of the Act).



efforts under this section . . .” (enphasis added) to act in
accordance wth the NCP or as directed by the President.
Simlarly, 8 311(c)(4)(A) exenpts fromliability for renova

costs or damages “[a] person” who acted consistently with the NCP
or as otherwi se directed by the President. Because 8§
311(c)(4)(B) and (c)(6) provide that this exenption does not
apply to a “responsible party,” as defined in § 1001 of OPAS it
is clear that 8 311(c) orders may be issued to a broader group of
“persons” than “responsible parties.”

Section 311(e)(1)(B) authorizes issuance of admnistrative
orders “that may be necessary to protect the public health and
wel fare.” The conpanion provision in 8 311(e)(1)(A) authorizes
the Attorney Ceneral to secure relief from*®“any person, including
the owner or operator of the vessel or facility” as necessary to
abate an endangernment. Read together, these provisions strongly
inply that a 8§ 311(e) order may al so be issued to “any person.”

Section 311(b)(7)(B) limts civil penalties for violation of
a 8 311(c) or (e) order without sufficient cause to “any person
descri bed in subparagraph (A).” Section 311(c)(7)(A) in turn
applies to “the owner, operator or person in charge of any
vessel , onshore facility, or offshore facility fromwhich oil or
a hazardous substance is discharged . . .” Therefore, if at al
possible, a 8 311 order should be issued to a person subject to
civil penalties under 8§ 311(b)(7)(B)

I n appropriate cases, 8 311(c) and/or (e) orders (including
UAGCs) nmay be issued to parties other than those specified in
8 311(b)(7)(A and (B), if actions by such parties are necessary
to protect the public health or welfare. For exanple, an order
may be issued to the owner of land adjoining the site of a
di scharge or threatened discharge, to obtain access. An order
may al so be issued to prevent a party not listed in
8 311(b)(7) (A and (B) frominterfering with a response acti on.
Each order issued under 8§ 311(c) and/or (e) should recite the
basis for issuing the order to a particular party.

8Section 1001(32) of OPA includes different definitions of
“responsi ble party” for vessels, onshore facilities, offshore
facilities, deepwater ports, pipelines, and abandoned vessel s and
facilities.



This section of the guidance will first address separately
the use of each type of order authority, and will then address
t he i ssuance of joint orders.

Section 311(e) Orders

Issuing Official: |In response to a discharge or threatened
di scharge that neets the requirenents of 8§ 311(e), the Agency may
issue a witten order under the authority of that statutory
provi sion. EPA Del egation 2-85 governs the del egation of
authority within the Agency to issue a 8 311(e) order. This
del egation provides that the Regional Adm nistrator may issue
such an order in all cases, and that this authority nay be
redel egated to the division director level. Delegation 2-85 also
del egates the authority to issue orders in nmulti-regional or
nationally significant cases to the Assistant Adm nistrator
("AA") for Solid Waste and Energency Response and the AA for
Enf or cenent and Conpl i ance Assurance, subject to consultation
with the appropriate Regional Adm nistrator(s) or their
desi gnee(s). The delegation of authority to these Headquarters
officials may al so be redelegated to the division director |evel.

Form: Al orders issued under the 8 311(e) authority should
be in witing and signed by the appropriate EPA official (as
di scussed above, this wll be a division director or higher-Ievel
official).

Covered Activity & Quantity of Discharge: A 8 311(e) order
should state that there is an actual or threatened di scharge® of

' Discharge" is defined in 8 311(a)(2) of the CWA as
"includ[ing], but . . . not limted to, any spilling, |eaking,
punpi ng, pouring, emtting, enptying or dunping, but exclud[ing]
(A) discharges in conpliance with a permt under section 402 of
this Act, (B) discharges resulting fromcircunstances identified
and reviewed and nmade a part of the public record with respect to
a permt issued or nodified under section 402 of this Act, and
subject to a condition in such permt, and (C) continuous or
anticipated intermttent discharges froma point source,
identified in a permt or permt application under section 402 of
this Act, which are caused by events occurring within the scope
of relevant operating or treatnent systens."
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a reportable quantity of oil or a hazardous substance!! froma
facility or vessel in violation of 8§ 311(b)(3) of the Act.

Protected Resources: Orders issued under 8 311(e) should
include, as a legal prerequisite, a finding that, because of the
actual or threatened discharge, “there may be an i nmm nent and
substantial threat'? to the public health or welfare of the

g 1" is defined in §8 311(a)(1) of the CWA as "oil of any
kind or in any form including, but not limted to, petroleum
fuel oil, sludge, oil refuse, and oil m xed wth wastes other
t han dredged spoil."

1" Hazar dous substance" is defined in 8§ 311(a)(14) of the
CWA as "any substance designated pursuant to subsection (b)(2) of
this section.”™ Under authority of 8§ 311(b)(2), EPA has
pronmul gated a regulatory list of CW 8§ 311 hazardous substances
at 40 CFR 116.4. The reportable quantities for these hazardous
substances are listed at 40 CFR 117.3. Section 311 renedies are
generally available only for oil and CM-1isted hazardous
substances. Hazardous substances under the Conprehensive
Envi ronnment al Response, Conpensation and Liability Act (“CERCLA’
or “Superfund”) that are not also CWA-|listed hazardous substances
are not covered by 8 311, but are instead subject to CERCLA
enf orcenent authorities.

12The term "i mm nent and substantial threat" is not defined
in the CWA, the OPA, or the regul ations pronul gated under either
of these statutes. There is also no |legislative history or case
| aw expl aining or interpreting the use of this phrase in § 311(e)
of the CWA. However, case law interpreting the phrase "inmm nent
and substantial endangernent” in 8 106(a) of CERCLA may properly
be relied on in the interpretation of the 8 311(e) term because
of the close relationship between CERCLA and the oil spil
provisions in the CWA (e.g., adoption of the CWA 8 311 liability
standard in CERCLA 8 101(32); common use of the Nati onal
Conti ngency Pl an under both statutes).

In light of CERCLA § 106(a) case law, § 311(e) of the CWA
shoul d be interpreted broadly as applying when there may be an
i mm nent and substantial threat to: (1) human health; or (2)
public welfare, including the environment. The phrase "inmm nent
and substantial threat" itself should also be given a broad
interpretation. "Threat" refers not only to actual harm but to
threatened or potential harmas well. In addition, the "threat"
need not be immediate to be "immnent" as the latter termis used
in 8 311(e). See United States v. Conservation Chem cal Conp.,
619 F. Supp. 162 (D.C. M. 1985) for a thorough analysis of the
phrase "imm nent and substantial endangernent” under 8§ 106(a) of
CERCLA.




United States" based on a witten description of the specific
threat to the public health or welfare (e.g., a threat to any of
the natural resources listed in § 311(e)).

Type of Response Action: To assure that it is carried out
nost effectively, the order should also clearly specify what
actions the recipient is required to take relating to renoval of
the discharge, mtigation or prevention of the threat of a
di scharge, or other actions necessary for protection of the
public health and wel fare.

National Contingency Plan: Unlike 8 311(c), 8 311(e) does
not contain an explicit requirenent that actions taken under its
authority be in accordance with the NCP. However, 8§ 311(d)(4)
provi des that “renoval of oil and hazardous substances and
actions to mnimze damage fromoil and hazardous substance
di scharges shall, to the greatest extent possible, be in
accordance with the [NCP].” Therefore, actions required to be
taken under a § 311(e) order should, to the greatest extent
possi bl e, be in accordance with the NCP

Penalties: The order should further state that, upon
nonconpl i ance, the responsi ble party may be |liable under the CWA
for up to $27,500 per day in nonconpliance penalties or treble
the costs incurred by the United States.

Legal Review: For at least the first two 8§ 311(e) orders
i ssued by a regional office, the Ofice of Regional Counsel (ORC)
(or other regional legal office) should be consulted concerning
the legality of each order as to form and substance. After a
regi onal office has had experience in the issuance of § 311(e)
orders, it may establish its own policies on the scope of |egal
review and consultation. However, it is recomended that the ORC



(or other regional legal office) continue to review orders that
rai se |l egal issues that are novel, conplex, or likely to be
cont est ed.

Notice to State: Notice to the affected State®® prior to
issuance is required by 8 311(e)(1)(B) of the Act. The affected
State should generally be interpreted to be the State where the
facility is located and in which the cleanup will be conducted.
Unl ess sone other official has been designated by a State, notice
shoul d be given to the director of the State's pollution control
agency or to the State agency official responsible for oil spill
responses. For a 8 311(e) order, circunstances should generally
allow for witten notification to the State prior to issuance of
the order. Such witten notification may be in the formof a
letter mailed or faxed to the State, which may include a copy of
the order that the Agency intends to issue. |If circunstances
permt only oral notice to the affected State, a witten
menor andum nenori ali zing the conversation in which such notice is
provi ded shoul d be prepared and retained in the case file. The
regional office should also pronptly send a follow up witten
notice to the affected State.

Section 311(c) Orders (In General)

As di scussed el sewhere in this docunent, 8§ 311(c) should
generally be cited as additional authority when issuing an order
under 8§ 311(e). However, in situations where a quick response is
needed, it may be nore appropriate to i ssue an order sol ely under
the 8 311(c) authority.

Issuing Official: EPA Del egation 2-89 governs the authority

13Section 502(3) of the Cean Water Act defines "State" as
"a State, the District of Colunbia, the Coomonweal th of Puerto
Rico, the Virgin Islands, Guam Anerican Sanpa, the Commonweal th
of the Northern Mariana |slands, and the Trust Territory of the
Pacific Islands.” It is EPA policy to give Indian tribes
equi val ent noti ce.

“Notice may al so be given to other States whose resources
may be affected by a discharge (or threatened di scharge) or
cl eanup.



to issue 8 311(c) orders. This delegation provides that the
Regi onal Adm ni strator may issue such an order, and that this
authority may be redel egated to OSCs and shoul d be exercised in
accordance wth the National Contingency Plan and Area
Contingency Plans. The AA for Solid Waste and Energency Response
al so has authority to issue 8 311(c) orders. At this tine, the
AA for Enforcenment and Conpliance Assurance does not have

del egated authority to issue 8 311(c) orders.

Scope of Guidance: The statute provides that the
appropriate EPA official nmay and, in certain circunstances shall,
"direct . . . all Federal, State, and private actions to renove a
di scharge. "' Although the term"direct" is not defined in the
statute or the NCP!¥, the authority to "direct" has been
interpreted to include the authority to issue orders. This
gui dance di scusses only the use of "direct” in the context of
order issuance, and does not attenpt to prescri be what other
actions are authorized by the use of the term"direct" in the

Section 311(c)(1)(B)(ii) and (c)(2)(A). Section
311(c)(1)(A) provides for the discretionary use of the authority
to direct renoval actions in order to "ensure effective and
i mredi ate renoval of a discharge, and mtigation or prevention of
a substantial threat of a discharge, of oil or a hazardous
substance" into areas protected by the Act. Section 311(c)(2)
requires the use of this authority if such a discharge, or threat

of a discharge, "is of such a size or character as to be a
substantial threat to the public health or welfare of the
United States . . . ." Note that 8§ 311(c)(2) requires only that

the President “direct” a renmoval if the criteria of this
provi sion are net.

1¥The preanble to the nost recent revision of the NCP
expl ai ns why the Agency is not defining or providing a nore
specific description of the term"direct." See 59 FR 47400
(Sept. 15, 1994).

YPar agraph 3.c of EPA Del egation 2-89 states that the
authority to direct or nonitor all Federal, state and private
removal actions "includes issuance of orders.” This authority is
also inplicit in the provision of penalties in 8 311(b)(7)(B)(i)
of the Act for violations of a 8 311(c) “order.”
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st at ut e.

National Contingency Plan: Section 311(c)(1)(A) requires
that the federal renoval authority be exercised “in accordance
with the National Contingency Plan and any appropriate Area
Contingency Plan.” Section 311(c)(3)(A) provides that “[e]ach
Federal agency, State, owner or operator, or other person
participating in efforts under this subsection shall act in
accordance with the National Contingency Plan or as directed by
the President.” In addition, 8 311(c)(3)(B) provides that owners
and operators participating in such efforts “shall act in
accordance wth the National Contingency Plan, and the applicable
response plan required under subsection (j), or as directed by
the President, except that the owner or operator may deviate from
the applicable response plan if the President or the Federal On-
Scene Coordi nator determ nes that deviation fromthe response
pl an woul d provide for a nore expeditious or effective response
to the spill or mtigation of its environmental effects.”!®
Orders issued under 8 311(c) should therefore require that
actions taken are in accordance with the NCP and any appropriate
area contingency plan. Oders issued to owners or operators
shoul d al so require that actions be taken in accordance with any
applicable 8 311(j) facility or vessel response plan.

Form: Orders issued solely under 8 311(c) may be issued at
the scene of the discharge or froma regional office. |If the
order nmust be issued on the scene, an OSC with del egated
authority may issue the 8 311(c) order either orally or in
writing. The OSC should issue an oral order only if necessary to
protect public health or the environnment, and only if there is no
time to reduce the order to witing without significantly
increasing the risk to human health or the environnent. In any
ot her circunstance, 8 311(c) orders should be issued in witing
by the OSC or other authorized official.

Oral Section 311(c) Orders

If an OSC i ssues an oral 8 311(c) order, he should take the

8The clause in 8 311(c)(3)(B) that begins with “except” was
added to the statute by 8 1144 of the Coast Guard Authori zation
Act of 1996, Pub. L. 104-324 (Cctober 19, 1996).
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follow ng i nportant precautions to assure that the responsible
party understands the formality of the order and to support the
| egal sufficiency and enforceability of the order:

* | f possible without unduly del aying a response action,
the oral order should be issued to the owner, operator
or person in charge! of the facility or vessel at
whi ch the di scharge or threatened di scharge occurred.
As di scussed above, these are the parties to whom civil
penalties may apply under 8§ 311(b)(7)(B) in the case of
a failure to conply with a 8 311(c) order

* The OSC should tell the party receiving the oral order
of the OSC s finding that there is a discharge or a
substantial threat of a discharge of oil or a CWA-

i sted hazardous substance to an area protected by
8§ 311 of the CWA (as described in CWA 8§ 311(c)(1)). |If
t he di scharge or threatened di scharge al so neets the

¥Section 311(a)(6) of the Act defines “owner or operator”
as “(A) in the case of a vessel, any person owni ng, operating, or
chartering by dem se, such vessel, and (B) in the case of an
onshore facility, and an offshore facility, any person owning or
operating such onshore facility or offshore facility, and (C) in
t he case of any abandoned offshore facility, the person who owned
or operated such facility imediately prior to such abandonnent.”
The term “person in charge” is not defined in the Act or in the
NCP. However, case |l aw under 8 311 suggests that the term
“person in charge” includes natural persons who occupy positions
of responsibility and power at a facility (as opposed to “nere
enpl oyees”) or who are responsi ble for the operation of a
facility. See United States v. Mbil QI Corp., 464 F.2d 1124,
1128 (5th Gr. 1972); and Apex Gl Co. v. United States, 530 F
2d 1291, 1294 (8th Gr.), cert. denied, 429 U S. 827 (1976).
These cases held that “person in charge” also includes a
corporation. In addition, the term®“person in charge of a
facility” in 8 103 of CERCLA has been interpreted to include a
natural person who exercised supervisory control over a vehicle
that transported a hazardous substance or over the area to which
t he substance was rel eased, even if such person was not the sole
person in charge of the vehicle or area. See United States V.
Carr, 880 F.2d 1550 (2d Cir. 1989).
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criteria described in 8 311(c)(2) (i.e., a discharge or
t hreat ened di scharge of such a size or character as to
be a substantial threat to the public health or

wel fare)?® and the 8§ 311(c)(2) authority is required
for inplenentation of the order, the OSC should al so
informthe responsible party of this determ nation.

* The OSC should tell the responsible party that a
failure or refusal to conply with the order nay subject
the party to treble costs for oil cleanup (if the
United States has to spend nonies as a result of a
failure to conply) or to other civil penalties.

* If at all possible, the OSC should ensure that the oral
order is witnessed by other governnent personnel.

* The order itself, along with its findings, should be as
sinple as possible to avoid m sunderstandings, and its
scope should be imted to problens that nust be
addressed i medi atel y.

20The 8§ 311(c)(2) authority should only be used in
appropriate cases. The OPA conference report nakes clear that
this provision was intended to be used in the case of spills like
those fromthe Exxon Valdez in Prince WIIliam Sound, Al aska, and
fromthe American Trader in California s coastal waters, and the
spill and substantial threat of a larger spill fromthe Mega Borg
in the Gulf of Mexico. H R Rep. No. 653, 101st Cong., 2d Sess.
145-6, reprinted in G| Pollution Deskbook at 101. Furthernore
the OPA conference report states that the authority provided in 8
311(c)(2) is the sane as that in 8 311(c)(1) except that under
the former provision the President: (1) nust direct the response;
and (2) may exercise this authority without regard to federal
contracting procedures and personnel enploynent requirenents.
This exenption fromnornmal procedures and requirenents “is
intended to facilitate energency response and is not intended to
apply to long-termrenoval actions.” 1d. at 146. Because 8
311(c)(2) was intended to be used for spills of the actual or
potential inpact described in the |legislative history,
characterizing a site that is not of simlar inpact as these
cases as neeting the criteria of this provision could set an
undesi rabl e precedent.

13



* Finally, the OSC should reduce to witing at the tine
of the order, or as soon as possible thereafter, the
conponents and requirenents of the order.? As soon as
possi bl e after the issuance of the oral order, the OSC
should send a letter to the recipient of the order
confirmng the i ssuance and content of the oral order.
In order to assure the enforceability of the original
order and the adequacy of the confirmng letter, an ORC
attorney should be consulted prior to issuance of the
letter.

Written Section 311(c) Orders

The foll owm ng guidance applies to witten orders issued
under the authority of § 311(c).

Covered Activity, Quantity of Discharge & Protected
Resources: Witten orders that rely on the authority of 8 311(c)
shoul d include, as a |legal prerequisite, a witten finding that
there is a discharge or substantial threat of a discharge of oi
or a hazardous substance to an area protected by 8 311(c) of the
Act, as described in 8 311(c)(1). The discharge need not be of a
reportable quantity of oil or a hazardous substance. In
addition, when this criterion is met, the order should indicate
that the discharge or substantial threat of a discharge "may pose
a substantial threat to public health or welfare," as descri bed
in 8 311(c)(2).2 Such findings should be based on a witten
description of the existing factual situation concerning the
actual or threatened discharge. |In addition to the recitation of
the findings of fact, the order should state that it is issued
pursuant to 8 311(c) of the Act.

Type of Response Action: The order shoul d specify what
actions the recipient is required to take relating to renoval of
the discharge, or to mtigation or prevention of the threat of

2istatenment s of any witnesses corroborating i ssuance of the
oral order should also be obtained, if possible. The date, tine
and place that the oral order was issued should al so be
docunent ed.

22See footnotes 14 and 19, above.
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the di scharge. The order should be witten in clear and
under st andabl e | anguage, and shoul d be signed and dated by the
Agency official issuing the order.

Penalties: The order should state that if the recipient
fails or refuses to conply with the order, he may be |iable under
the CWA for treble costs or up to $27,500 per day of violation in
civil penalties.

Legal Review: For at least the first two §8 311(c) orders
i ssued by a regional office, the ORC (or other regional |egal
of fice) should be consulted concerning the legality of each order
as to formand substance. After a regional office has had
experience in the issuance of 8 311(c) orders, it may establish
its own policies on the scope of |egal review and consultation.
However, it is recommended that the ORC (or other regional |egal
office) continue to review orders that raise | egal issues that
are novel, conplex, or likely to be contested.

Notice to State: Unlike an order issued under § 311(e),
notice to the affected State is not required for an order issued
under the authority of § 311(c).

Model Order: OSRE is also issuing a nodel 8§ 311(c)
adm ni strative order to assist EPA regional offices in the
i ssuance of such orders.

Joint Section 311(c) and (e) Orders

As di scussed previously, 8 311 orders should generally be
i ssued under the authority of both § 311(c) and (e) whenever
possi ble. Such joint orders should only be issued, however, if
the statutory and adm nistrative requirenents for issuance under
both authorities are met. This section of the guidance docunent
summari zes the requirenents for issuance of a joint 8 311(c) and
(e) order.

Issuing Official: Ajoint §8 311(c) and (e) order should be
i ssued by the |l owest-ranking EPA official to whom both
authorities have been del egated. For exanple, if the 8 311(c)
authority has been delegated to OSCs and the 8§ 311(e) authority
has been delegated to a division director (i.e., both authorities
have been del egated to the maxi num extent all owed by Del egati ons
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2-85 and 2-89), a joint order should be issued by the division
di rector.

Form: A joint 8 311(c) and (e) order should be issued in
witten form If there is a need to issue a cleanup order
expeditiously, an oral order should be issued under 8§ 311(c).

Covered Activity: Ajoint 8 311(c) and (e) order should be
issued if there is a discharge or "substantial threat" of a

di scharge. |If there is no discharge and the threat of a
di scharge is not "substantial," any order should be issued under
§ 311(e).

Quantity of Discharge: A joint 8 311(c) and (e) order should
be issued if the discharge is of a reportable quantity of oil or
CWA- | i sted hazardous substance, or if the substantial threat of a
di scharge is expected to be of such a quantity (see footnotes 11
and 12, above). |If the quantity of the discharge (or threatened
di scharge) does not neet this threshold, any order should be
i ssued under 8 311(c). As a factual matter, it is anticipated
t hat al nost any di scharge of oil wll nmeet the reportable
quantity threshold set forth in 40 CFR 8 110.3 (e.g., a “filmor
sheen” of oil on a water surface).

Protected Resources: A joint 8 311(c) and (e) order should
be based on a discharge (or substantial threat of a discharge)
that inpacts a type of protected resource or interest that is
specified in both 8 311(c)(1) (A and (e)(1)(B). This requirenent

should be relatively easy to neet for nost, if not all, actual or
t hreat ened di scharges for which a response action is needed. For
exanple, an oil spill into ariver wll nost |likely neet both

statutory requirenments of being "into or on the navigable waters"”
(8 311(c)(1) (A (i)) and of posing an "imm nent and substanti al
threat to the public health or welfare of the United States,
including fish, shellfish, . . . shorelines, beaches, habitat

(8 311(e)(1)(B)). If a discharge or threatened discharge
|npacts a type of protected resource or interest that is
specified in only one of these provisions, the order should be
i ssued under the authority of the appropriate subsection.

Type of Response Action: A joint 8 311(c) and (e) order nmay

require the recipient to take any of the types of response
actions listed in 8 311(c)(1)(B) (e.g., renoval of a discharge),
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si nce such response actions also neet the broad scope of "any
action . . . that may be necessary to protect the public health
and wel fare" allowed under 8 311(e)(1)(B). |If an order requires
only types of response actions that are not listed in

8 311(c)(1)(B), the order should be issued under the broader
authority of 8§ 311(e).

National Contingency Plan: A joint 8 311(c) and (e) order
should require that actions taken be in accordance with the NCP
and any appropriate area contingency plan. Wen a joint order is
i ssued to an owner or operator, it should also generally require
that actions taken be in accordance with any applicable §8 311(j)
facility or vessel response plan (except where deviation from
such response plan is determ ned by the President or OSC to
“provide for a nore expeditious or effective response to the
spill or mtigation of its environnental effects”).

Penalties: A joint 8 311(c) and (e) order should state
t hat, upon nonconpliance, the responsible party may be |iable
under the CWA for up to $27,500 per day in civil penalties or
treble the costs incurred by the United States.

Legal Review: For at least the first two joint 8 311(c) and
(e) orders issued by a regional office, the ORC (or other
regional legal office) should be consulted concerning the
legality of each order as to form and substance.

Notice to State: Prior notice of issuance of a joint
8 311(c) and (e) order to the affected State is required by
§ 311(e)(1)(B)

Model Order: OSRE is also issuing a nodel joint 8§ 311(c)
and (e) admnistrative order to assist the regional offices in
t he i ssuance of such orders.

CONSULTATION

Consultation with Headquarters: The Assistant Adm ni strator
for Enforcenent and Conpliance Assurance has established a
requi renent for the regional offices to consult with OSRE when an
order issued under section 311(c) and/or 311(e) significantly
deviates fromwitten Agency policy or breaks new ground in an
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i mportant sensitive area.? Consultation with OSRE is al so
encouraged in other cases where it would benefit the regional
of fice and foster national consistency. For OSRE consultation,
the regional office should initially contact the Regi onal Support
Division (RSD) staff person assigned to OPA issues (currently Any
Legare, (202) 564-4256). [If Any is unavail able, please contact
t he OSRE/ PPED contact person for OPA issues (currently Bob
Kenney, (202) 564-5127).]

The regional office should e-nail or fax to the OSRE cont act
a copy of the proposed order together with a short nmenorandum
containing the followng information: (1) the proposed tim ng of
i ssuance of the order, including whether the order addresses an
energency situation; (2) a brief summary of the factua
background; and (3) a brief explanation of the issue(s) requiring
consultation. The OSRE contact will elevate the issue(s), as
necessary, to the Director of OSRE and will provide a response to
the regional office within seven days. The response nay be
provi ded by tel ephone, but will be followed up with a confirm ng
menmor andum I n enmergency situations, OSRE will expedite its
review and depart fromthe process stated above as needed given
t he exi gencies of the situation.

Consultation with Department of Justice: Section 10(d) of
E.OQO 12777 states that, “The Attorney Ceneral, in his discretion,
is authorized to require that, with respect to a particular oi
spill, an agency refrain fromtaking adm nistrative enforcenent
action without first consulting with the Attorney General.” In
addition, section 9 of E.Q 12777 contains a general consultation
provision related to the Departnent of Justice (DQJ):
“Aut horities and functions del egated or assigned by this order
shal | be exercised subject to consultation with the Secretaries
of departnments and the heads of agencies with statutory
responsibilities which may be significantly affected, including,
but not limted to, the Departnent of Justice.” |[If an EPA
regional office receives notification fromDQJ that it is

2See May 19, 1995, nenorandum from OECA Assi st ant
Adm ni strator Steven A Herman, “Ofice of Enforcenent and
Conpl i ance Assurance and Regional Roles in Cvil Judicial and
Adm nistrative Site Renedi ati on Enforcenent Cases” (Required
RCRA/ OPA/ LUST Consul tations Category 1.a).
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exercising its authority under section 10(d) of E. O 12777
concerning a particular oil spill, that office should refrain
fromissuing a subsequent adm ni strative order under section
311(c) and/or (e) of the CWA for that spill until it has first
consulted with DQJ. |In these cases, notice of the consultation
with DQJ is requested to the OSRE contact identified above.

DOCUMENTATION

The Agency office issuing a witten order under 8 311(c)
and/ or 311(e) should keep a copy (or a duplicate original) of the
order for its own files.? An unilateral adm nistrative order
does not have to be signed by the responsible party for the order
to be legal and enforceable. |If tinme allows, orders should be
sent by certified mail (return receipt requested) to ensure a
record of receipt by the responsible party. |If tinely delivery
is not possible by certified mail, orders may initially be sent
by facsimle (faxed) or hand-delivered, but these neans of
delivery should be followed by certified mail delivery. If an
order is faxed, the regional office should retain confirmation of
delivery information generated by its fax machine. |[|f an order
i s hand-delivered, the regional office should obtain a receipt
fromthe person receiving the order.

ADMINISTRATIVE RECORD
Al t hough EPA is not legally required to conpile an

adm nistrative record for an order issued under 8§ 311(c) and/or
(e), the regional offices are strongly encouraged to conpile an

24 A copy of the order should also be sent to the Policy and
Program Eval uation Division (PPED) of the OECA Ofice of Site
Renedi ati on Enforcenment (OSRE) for its files. |If possible, the
copy should be sent electronically or on a diskette (preferably
in Wrd Perfect format). A centralized file of 8 311 orders w ||
be a useful resource for the regional offices in drafting their
own orders, and will facilitate a response to Freedom of
I nformation Act (FO A) requests. Information on the order should
al so be submtted to the National Cvil Enforcenent DOCKET, as
called for in the May 9, 1995, nmenorandum from El ai ne Stanl ey of
the CECA O fice of Conpliance entitled “C arification of
Adm ni strative Order Tracking Requirenents.”
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admnistrative record that lists the materials considered by the
Agency in deciding whether to issue the order. Unless the

exi gencies of the situation require otherw se, the regional
offices are also strongly encouraged to conpile the

adm nistrative record before issuing a 8 311(c) and/or (e)

order. The list of materials considered by the Agency, as well
as copies of the materials thenselves, should be nmaintained in an
adm nistrative record file by the office that issues the order

A carefully conpiled adm nistrative record will facilitate
any negotiations with the party(ies) to whomthe order is issued
and will serve as the basis for any judicial review action. A
conpl ete, accurate, and contenporaneous listing of the naterials
relied upon for issuing a 8 311 order will allow the governnment
to argue both for limting any judicial reviewto the
adm ni strative record that supports the decision to issue the
order and for limting such reviewto the arbitrary and
capricious standard, i.e., even if a court would have rul ed
otherwse, if there was a reasonable basis in the record for the
Agency’s order it nust be upheld as a matter of | aw.

APPLICABILITY OF THE EDIBLE OIL REGULATORY REFORM ACT

The Edible G| Regulatory Reform Act? requires nost federa
agencies to differentiate between, and establish separate cl asses
for (1) animal fats and oils and greases, fish and marine mamal
oils, and oils of vegetable origin, and (2) other greases and
oil's, including petroleum when issuing or enforcing any
regul ation or establishing any interpretation or guideline
relating to the transportation, storage, discharge, release,
em ssion, or disposal of a fat, oil or grease. EPA has
determ ned that no differentiation between these classes of oi
is necessary for this guidance. This docunent only sets forth
gui dance to assist EPA regional offices in the issuance of
adm ni strative cleanup orders under 8§ 311(c) and (e) of the Act,
as anended by OPA, in response to discharges and threatened
di scharges of oil. It does not inpose any substantive
requi renents on the regulated community that do not otherw se
al ready exist. \Were appropriate, EPA personnel take into
account the different classes of oil, along wwth other facts and

25pyb. L. 104-55 (Nov. 20, 1995).
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circunstances related to a discharge or threatened di scharge of
oil, in deciding whether to issue a cleanup order under 8 311 of
t he Act.

RELATIONSHIP TO OTHER ENFORCEMENT AND RESPONSE AUTHORITIES

The regional offices should eval uate whether statutory
authorities other than CWA 8§ 311(c) and/or (e) are available to
requi re needed actions by responsible parties, and whether it
woul d be appropriate to use such authorities in lieu of, or in
conbi nation with, the CW 8§ 311 provisions. CWA § 311 contains
el enents that are simlar to those of other statutory provisions
whi ch all ow the Agency to respond to the rel ease or threatened
rel ease of materials that may harmthe public health or welfare
or the environnent.

Attachnent Cis a chart that summari zes the general purpose,
triggering activity, materials and persons covered, response
authority, and penalty provisions contained in the foll ow ng
statutory provisions enforced by EPA (in addition to a sumary of
such information for CWA §8 311(c) and (e)): Sections 7003(a),
3008(h), 3013, 9003(h) of the Resource Conservati on and Recovery
Act (“RCRA’), 42 U. S.C. 88 6973(a), 6928(h), 6934, and 6991b(h);
Sections 104 and 106(a) of CERCLA, 42 U.S.C. 88 9604 and 9606(a);
Section 504 of the CWA, 33 U. S.C. 8§ 1364; Section 1431 of the
Safe Drinking Water Act (“SDWA"), 42 U.S.C. 8§ 300i; and Section
303 of the Cean Air Act (“CAA"), 42 U.S.C. § 7603. The regional
of fices should consult this chart, along with applicable policy
and gui dance docunents, when consi dering which enforcenent
authority(ies) mght be the nost appropriate for their particular
si tuation.

CONCLUSION

This guidance is intended to assist the regional offices in
t he i ssuance of adm nistrative cleanup orders under § 311 of the
CWA, as anended by the OPA. If you have any questions concerning
t hi s gui dance or any additional guidance needs, please contact
Bob Kenney of OSRE/ PPED at (202) 564-5127.

Att achment s
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*

*

*x * * % % *x * % % *x * % % *x * % % *x *x * % % *x * * % *x * * *

NOTI CE: The policies set out in this menorandum are not

final agency action, but are intended sol ely as gui dance.
They are not intended, nor can they be relied upon, to
create any rights enforceable by any party in litigation
with the United States. EPA officials may decide to foll ow
t he gui dance provided in this nmenorandum or to act at
variance with the guidance, based on an anal ysis of specific
site circunstances. The Agency al so reserves the right to
change this guidance at any tinme w thout public notice.

*x * * % % *x * % % *x * % % *x * % % *x *x * % % *x * * % *x * * *
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ATTACHMENT A: SUMMARY OF

SECTION 311(c) AND (e) PROVISIONS

8§ 311(c)

§ 311(e)

LONEST REG ONAL
REDELEGATI ON
ALLONED

On- Scene
Coor di nat or

Di vision Director

FORM OF ORDER

Oal or witten

Witten only

DI SCHARGES AND
THREATENED

Any quantity of oi
or CWA hazar dous

Reportabl e quantity
of oil or CWA

DI SCHARGES COVERED subst ance hazar dous subst ance
PROTECTED RESOURCE (1) Navi gabl e I f i mm nent and
wat er s substantial threat,

(2) Adjoining
shorel i nes

(3) Exclusive
economn ¢ zone

(4) U.S. natura
resources; and,
(1f "substanti al
threat"): Public
health or wel fare,
i ncludi ng fish,
shel | fi sh,
wildlife, other
nat ural resources,
beaches and
shorel i nes

public health and
wel fare, including
fish, shellfish
wildlife, public
and private
property,
shorel i nes,
beaches, habitat,
living and
nonliving U S.
natural resources

RESPONSE AUTHORI TY

(1) Adm nistrative
removal order

(2) Direct renoval,
mtigation, or
prevention of a

di schar ge

(3) Renoval or
destruction of
vessel

(4) Monitor renova
actions

(1) Any action,

i ncl udi ng
adm ni strative
orders, to protect

U.S. public health
and wel fare; or

(2) Refer abatenent
action to DQJ
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ORDER VI OLATI ON
PENALTI ES

Cvil penalties or
treble costs

Cvil penalties or
treble costs

STATE NOTI CE

Not required

Requi r ed
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ATTACHMENT B:
DIFFERENCES BETWEEN SECTION 311(c) AND 311(e) ORDERS

There are several differences between the 8§ 311(c) and (e)
order authorities, including differences related to the quantity
of di scharge, endangernent threshold, National Contingency Pl an,
and notice to affected states. These differences are descri bed
in this attachnent.

Quantity of Discharge. By its language, 8 311(e) authority
islimted to responses to threatened or actual reportable
quantity? discharge violations of 8§ 311(b)(3)?". Section 311(c),
however, establishes EPA's authority to respond to threats from
oil or a CM hazardous substance even when there is a discharge
or threat of a discharge of less than a reportable quantity of
oil or a CM hazardous substance that may affect a navi gabl e
wat er of the United States, adjoining shoreline, exclusive

2As used in this guidance, the phrase "reportable quantity"
is shorthand for the statutory termin 8 311(b)(3) relating to
"such quantities as may be harnful as determ ned by the
President” under 8 311(b)(4) of the Act, and later codified in
EPA regul ati ons.

2In relevant part 8 311(b)(3) of the Act decl ares:

"The di scharge of oil or hazardous substances .
into or upon the navigable waters of the United States,
adj oi ning shorelines, or into or upon the waters of the
contiguous zone, or . . . which may affect natural
resources bel onging to, appertaining to, or under the
excl usi ve managenent authority of the United States

. . in such quantities as may be harnful as
detern1ned by the President under par agraph (4) of this
section, is prohibited . :

Under the authority of 8§ 311(b)(4) of the Act and E. O 12777, the
Agency has issued harnful quantity regulations at 40 CFR 110. 3,
110.4, 110.5, and 117. 3.
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econom ¢ zone, or U.S. -nmanaged natural resources. ?®

If there is a potential for a CWA-listed hazardous substance
to reach a § 311(c) protected area, EPA can issue a 8§ 311(c)
order wi thout denonstrating that the quantity of the discharge or
threat of a discharge will neet or exceed the reportable quantity
| evel for that substance within a 24-hour period. Unlike
8§ 311(e), 8§ 311(c) response authority is not tied to a violation
of 8 311(b)(3) of the Act, which establishes this threshold.

Endangernent Threshold. Section 311(c)(2) and (e)(1l) have
simlar (although not identical) endangernment thresholds. Under
8 311(c)(2), orders can be issued to parties when a discharge or
a substantial threat of a discharge of oil or a CWA-hazardous
substance poses a “substantial threat to the public health or
wel fare of the United States . . .” Under 8 311(e)(1l), EPA can
i ssue orders to parties when an actual or threatened di scharge of
oil or a CWMA-hazardous substance poses an “inm nent and
substantial threat to the public health or welfare of the United
States . . .” No such finding of a threat to the public health
or welfare (whether it is sinply “substantial” or “inmmnent and
substantial”) is needed prior to issuing an order to a party
under 8§ 311(c)(1).

Nat i onal Contingency Plan. Section 311(c) contains
requi renents that actions taken under its authority be in
accordance with the NCP, while 8 311(e) does not contain any such
explicit requirenment. However, 8 311(d)(4) requires that
“renoval of oil and hazardous substances and actions to mnimze
damage from oil and hazardous substance di scharges shall, to the
greatest extent possible, be in accordance with the [ NCP].”

State Notice. Prior notice to the affected state is
requi red only under § 311(e).

Under nost factual circunstances, the Agency should issue a
witten order citing the authority of both § 311(c) and § 311(e),

28As used in this guidance, the phrase "U. S.-managed natural
resources" refers to the statutory descriptions in 8 311 of
"natural resources belonging to, appertaining or under the
excl usi ve managenent authority of the United States."
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with the required findings for each section, as described above.
The advantage to this approach is the sonmewhat broader reach of a
joint 8 311(c) and (e) order.
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ATTACHMENT C:

COMPARISON OF CWA § 311 TO OTHER ENFORCEMENT AND RESPONSE AUTHORITIES®

General Purpose

Triggering Activity

Materials Covered

Persons Covered

Response Authority

Additional Notes

CWA
§ 311(c)

Ensure removal of a
discharge, and
mitigation or prevention
of asubstantia threat of
adischarge, of oil or a
hazardous substance

Discharge or
substantial threat of
discharge of ail or
hazardous substance

Oil asdefined in
CWA 8 311(a)(1) or
hazardous substance
as defined in CWA
§311(a)(14)

Includes owners and
operators

Perform or direct
actions to remove the
discharge or to mitigate
or prevent the threat of a
discharge

Remove and, if
necessary, destroy a
discharging vessel

Guidance on CWA
§311(c) and (e)
describes resources
protected by CWA
§ 311(c)

Civil penalty for failure
to carry out removal
under 8§ 311(c) order
without sufficient
cause: Maximum of
$27,500% per day of
violation or upto 3
times costs incurred by
Oil Spill Liability Trust
Fund (OSLTF)

aspects of several

2%Thi s tabl e does not
be avail able to EPA to address endangernents,
authorities that are simlar

30The Federal G vil

Penalties Inflation Adjustnent Act of 1990 (28 U.S.C. 2461 note;

hazar ds,

enact ed Cct ober

5, 1990; 104 Stat.

(31 U.S.C. 3701 note;
to issue regul ations adjusting for
pursuant to the agency’s statutes.
penal ty amounts by 10% (except for
to the Safe Drinking Water Act).

take place after January 30, 1997.

Pub. L. 104-134,

890),
enacted Apri l

etc. Rather,

to CWA § 311.

26, 1996; 110 Stat.

1321),

provi de an exhaustive list or description of every statutory authority that may
rel eases,

it sunmarizes significant

Pub. L. 101-410,
as anended by the Debt Collection |Inprovenent Act of 1996 (“DClA")
requi res each Federal

agency

20, 1997) (to be codified at 40 CFR Part

new maxi num ci vi |
These i ncreased naxi mum ci vi |
See 61 FR 69360 (Decenber 31, 1996),

inflation the maxi mum civil
Under this authority EPA increased al nost all of
penal ty amounts that were part of the 1996 anendnents
penalty amounts apply to violations that

as corrected by 62 FR 13514 (March

19) .
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General Purpose Triggering Activity Materials Covered Persons Covered Response Authority Additional Notes
CWA Require action to abate | Actual or threatened Qil asdefined in Includes owners and Commence acivil Guidance on CWA
§ 311(e) an imminent and discharge of reportable | CWA § 311(a)(1) or operators action to secure any §311(c) and (e)
substantial threat to quantity of oil or hazardous substance relief necessary to abate | describes resources
public health or welfare | hazardous substance as defined in CWA the endangerment protected by CWA
posesimminent & §311(a)(14) §311(e)

substantial threat to
public health or
welfare

Take any other action,
such asissuing an
administrative order,
necessary to protect
public health and
welfare

Civil penalty for failure
to comply with

§ 311(e) order without
sufficient cause:
Maximum of $27,500
per day of violation or
up to 3 times costs
incurred by OSLTF
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General Purpose Triggering Activity Materials Covered Persons Covered Response Authority Additional Notes
RCRA Abate conditions that Handling, storage, Any solid waste as Any person (including any | Commence acivil Penalty for willful
§ 7003(a) may present an treatment, defined in RCRA past or present generator, action to restrain from violation of, or failure
imminent and transportation, or §1004(27), including | transporter, owner, or handling, storage, or refusal to comply
substantial disposal of solid or petroleum, or operator), who has treatment, with, 8 7003 order:
endangerment to health | hazardous waste hazardous waste as contributed or is transportation or Maximum of $5500
or the environment defined in RCRA contributing to any disposal, or to take other | per day of violation
§ 1004(5) covered activity necessary action
Take other action, such
asissuing an
administrative order,
necessary to protect
public health and the
environment
RCRA Require corrective Release of hazardous Hazardous waste as EPA interpretsto include | Issue an administrative | Civil penalty for failure
§ 3008(h) action or other response | waste from facility defined in RCRA the owner or operator of order to require to comply with
measure at any covered by RCRA § 1004 (5) the facility corrective action, § 3008(h) order:
unpermitted treatment, § 3008(h) suspend or revoke Maximum of $27,500

storage, or disposa
facility that has or
should have had interim
status, and some
facilities that had
interim status but no
longer do

EPA interpretsto
cover hazardous
constituents

interim status
authorization, or require
other necessary response
measure

Commence acivil
action for appropriate
relief

per day of
noncompliance
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General Purpose

Triggering Activity

Materials Covered

Persons Covered

Response Authority

Additional Notes

Require monitoring Presence or release of Hazardous waste as Current owner or operator | Issue an administrative | Legidative history
RCRA testing, analysis, and hazardous waste defined in RCRA order to require indicates that the
§ 3013 reporting at hazardous § 1004(5) Most recent previous monitoring, testing, standard for substantial
waste, treatment, owner or operator who analysis, and reporting hazard is lower than
storage, or disposal could be expected to know the standard for
facility or site to address about the presence and imminent and
substantial hazard to potential release of the substantial
human health or the hazardous waste, but only endangerment
environment if the current owner or
operator could not be If EPA conducts
expected to know monitoring, testing,
analysis, or reporting,
it may order the owner
or operator to
reimburse it for its
costs
Civil penalty for failure
or refusal to comply
with § 3013 order:
Maximum of $5500
per day of violation
RCRA Require corrective Actual release of Petroleum as defined Operator of the UST Issue an administrative | Owner/operator is
§9003(h) action with respect to petroleum from an in RCRA § 9001(8) order or commence a liable for the costs of

any release of petroleum
from an underground
storage tank (UST)

UST

Inthe case of an UST in
use on 11/8/84 or brought
into use after that date, the
owner of the UST

Inthe case of an UST in
use before 11/8/84 but no
longer in use on that date,
the owner of the UST
immediately before the
discontinuation of its use

civil action to require
corrective action

EPA’s enforcement
action

Recipient of § 9003(h)
order may request a
public hearing

Civil penalty for failure
to comply with

§ 9003(h) order:
Maximum of $27,500
per day of continued
noncompliance
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General Purpose

Triggering Activity

Materials Covered

Persons Covered

Response Authority

Additional Notes

CERCLA
§104

Respond to actual or
substantial threat of
release of hazardous
substance

Respond to actual or
substantial threat of
release of pollutant or
contaminant which may
present an imminent
and substantial
endangerment to public
health or welfare

Actual or substantial
threat of release of
hazardous substance

Actual or substantial
threat of release of
pollutant or
contaminant

Hazardous substance
asdefined in
CERCLA §101(14),
including hazardous
substances designated
under CWA

§ 311(b)(2)(A), but
not petroleum

Pollutant or
contaminant as
defined in CERCLA
§ 101(33), but not
petroleum

Current owners or
operators, owners or
operators at time of
disposal, generators, and
transporters

Perform or require
removal or remedial
action or any other
response measure
consistent with the
National Contingency
Plan

EPA can seek
reimbursement of
response costs &
collect up to 3times
EPA’s costs dueto
noncompliance with
the order as punitive
damages under
CERCLA § 107

Civil penalty for failure
to comply with § 104
AOC, per CERCLA
§ 109: Maximum of
$27,500 per day for
first violation and
maximum of $82,500
per day for second or
subsequent violation
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General Purpose Triggering Activity Materials Covered Persons Covered Response Authority Additional Notes
CERCLA Abate imminent and Actual or threatened Hazardous substance | Current owners or Commence acivil EPA risksaclaim
§106(a) substantial release of hazardous asdefined in operators, owners or action to obtain such against the Hazardous
endangerment to public | substance CERCLA §101(14), operators at time of relief as may be Substance Superfund if
health or welfare or the including hazardous disposal, generators, and necessary to abate the the PRPs believes that
environment substances designated | transporters danger or threat they are not liable or
under CWA that EPA was arbitrary
§ 311(b)(2)(A), but Take other action, such | and capricious
not petroleum asissuing an

administrative order, to
protect public health
and welfare and the
environment

EPA can seek
reimbursement of
response costs & up to
3 times EPA’s costs
incurred due to
noncompliance with
order under CERCLA
8107

Penalty for willful
violation or failure or
refusal to comply
without sufficient cause
with 8 106(a) order:
Maximum fine of
$27,500 per day of
violation or failure to
comply
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General Purpose Triggering Activity Materials Covered Persons Covered Response Authority Additional Notes
CWA Abate imminent and Pollution source Pollution sourceor a | Any person causing or Commence acivil “Welfare of persons’
§ 504 substantial presents an imminent combination of contributing to the action to restrain any means the livelihood of
endangerment to the and substantial sources pollution person causing or such persons
health or welfare of endangerment contributing to the
persons pollution to stop the
discharge of pollutants
or to take
other necessary action
SDWA Abate conditions that Presence of Contaminant as Includes persons causing Take action, such as EPA may act if the
§ 1431 may present an contaminant in, or defined in SDWA or contributing to the issuing an appropriate state and
imminent and likelihood that § 1401(6) endangerment administrative order, local authorities have
substantial contaminant will enter, necessary to protect not acted to protect

endangerment to the
health of persons

apublic water system
or underground
drinking water source

human health,

or commencing a civil
action for appropriate
relief

human health

Civil penalty for
violating or failing or
refusing to comply
with § 1431 order:
Maximum of $15,000*
per day of violation or
failure to comply

31The maxi mum ci vi |

§ 1431 order was not
provi sion was enacted into law in 1996.

penal ty of $15,000 for violating or failing or refusing to conply with a SDWA
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i ncreased by the Agency in its inflation adjustnment under the DCl A because this penalty
See 62 FR 13514, 13515 (March 20, 1997).




General Purpose Triggering Activity Materials Covered Persons Covered Response Authority Additional Notes
CAA Abate imminent and Emission of air Pollution source or Any person causing or Commence acivil EPA may issue an
§ 303 substantial pollutants combination of contributing to the action to restrain any administrative order if
endangerment to public sources (including pollution person causing or initiating a civil action
health or welfare or the moving sources) contributing to the is not practicable to
environment pollution from emitting | assure prompt
air pollutants to stop the | protection

emission or to take
other necessary action

Issue an administrative
order necessary to
protect public health or
welfare or the
environment

Civil penalty for
violation of § 303
order: Maximum of
$27,500 per day of
violation
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