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EXECUTIVESUMMARY 
"--/ 

Section 40yc) of the Clean Water Act provides that, if the U.S. Environmental 
Protection A ~ C Y  (EPA) determines, after notice and opportunity tor public hearing, 
that unacceptable adverse effects on municipal water supplies, shellfish beds, fishery 
areas (including spawning and breeding areas), wildlife, or recreational areas will result 
from the discharge of dredged or fill material into waters of the United States, the 
Agency may exercise its authority to withdraw or prohibit the specification, or deny, 
restrict or withdraw the use for specification, of any defined area in the waters of the 
United States as a disposal site for dredged or fill material. 

As established by regulations for implementing the Section 404(c) authority, EPA 
has prepared a Final Determination regarding the proposed 1.1 million acre-foot 
(MAF) Two Forks dam and water supply reservoir in the South Platte River in 
Jeffenon and Douglas Counties, Colorado, as well as the 400,000 acre-foot (A,) project 
and 450,000 AF corrective action proposal. This F i  Determination is based on an 
evaluation of the EPA Region Ym's Recommended Determination, and review and 
consideration of the administrative record dmloped in thb case, including public 
comments submitted in response to EPA Region VXII's Proposed Determination and 
comments received at public hearinp held in Denver, Colorado and Grand bland, 
Nebraska. In addition, this Find Determination reflects careful review and full 
consideration of written information submitted by the Denver Board of Water 
Commissioners and the Metropolitan Water Providers, as well as information they 
conveyed to EPA as part of the Section 404(c) consultation process. 

EPA's F i  Determination concludes that the discharge of dredged or fill 
material associated with the p w  1.1 million AF Two Forb dam and water supply 
reservoir in the South Platte River in Jeffenon and Doughs Counties, Colorado, as well 
as the 400,000 AF project and 4SQ000 AF carrective action propod, would result in 
unacceptabk adverse effects on &bey areas and recreational areas. This conclusion 
that the subject projects wuld have unacceptabk adverse effects on 6shery and 
recreational areas is based upon two independent #rounds. First, EPA fin& that the 
effects ate umxcptabk in light of the-jigdcant lorr of or damage to these resources 
that would  om^ u a result of the subject projects, which losr and damage is avoidable 
because ptaetidbi4 letr d m @ q  alternatives are availabk. ' Second, EPA has 
concluded if m krr damaging practicabk alternatives were available, the 
s i @ ~ d t b , ~ t o 6 b h e y a n d r e c r e a t i o n o l ~ c a u c t d b y t h c p ~  
would be so great ffit thy mwld constitute an unrrcceptabk a h m e  e&ct under 
section 404(c), which e fkm 8re not adequately compensated for by the mitiption 
proposed by. the Applicant. Based on these 6ndinp, this Find Determination prohibits, 
pursuant to Section q c )  of the Clean Water Act, the spccitbtion of the subject 
waters of the United Statca within the South Platte River ar a diachaqe site for 
dredged or fill material for the purpose of creating any reservoir or impoundment as 
described in the Two Forb 1.1 million AF proposal, 400,000 AF project and the 
proposed 450,000 AF correctire action. 



Section q c )  of the &an Water Act (33 U-S-C Section lZSl  -.) provides 
that, if the kkhdnktrator of the U.S. Environmental Protection Agency (EPA) 
determines, after notice and opportunity for public hearing, that unacecptable adverse 
effects on municipal water supplies, shellfish be& and fishery areas (including spawning 
and breeding areas), wildlife, or recreational areas will result from the discharge of 
dredged or fill material, he may exercise his authority to withdraw or prohibit the 
specification, or deny, restrict or withdraw the use for specification, of any defined 
aquatic area within waters of the United States as a disposal site for dredged or fill 
material. In 1979, EPA promulgated regulations to impkment Section 404(c), which 
state that before malcing such a determination, the Administrator must provide an 
opportunity for consultation with the Chief of the Army C o p  of Engineers (Corps), 
the property owner(s), and the applicant where there har been an application for a 
Section 404 permit. The procedures for implementation of Section 404(c) are set forth 
in the Code of Federal Regulations, 40 CFR Part 231. 

EPA's regulations for implementing Section 404(c) establish procedures to be 
followed in exercising the Administrator's authority pursuant to that Section. Thrce 
major steps in the process are: 1) the Regional Administrator's proposed decision to 
withdraw, deny, restrict or prohiiit the use of a site (Proposed Determination); 2) the 
Regional Administrator's recommendation to the Administrator to withdraw, deny, 
restrict or prohibit the use of a site (Recommended Determination); and 3) the d 

Administrator's final decision to af&rm, modiqr, or rescind the Regional 
recommendation (Final Determination). In 1984 the EPA Administrator dekgated the 
authority to make 6nal decisions under Section 404(c) to EPA's national Clean Water 
Act Section 404 program manager, who is the his tant  Administrator for Water. That 
delegation remains in efffect. 

In the instant case, thir F i  Determination concerns the placement of dredged 
or fill material in the South Plat& River in Jefferson and Dougla, Counties, Colorado 
at the site of the 1.1 million acrc-hot-(MM) Two Forb proposal as poposed by the 
Denver Water Department, for the purport of creating a wrter suppiy impoundment.' 
S,pc&. TIR~ FalP prow configurations addressed in thir Fiarl Determination include 
the 1.1 MAP plopouS the 400,000 acre-hot (AF) project, and the 4SQ000 AF 
propod by the Applicants as a corrective action during formal consultation 
proceediaIp T I i 6 L l M A F a n d ~ 0 0 0 A F p r o ~ a r e d e s c r i i i n d c t a i l i n t h e  - 

Although the Denver Board of Water Commwrone . . nappliedforaSeaion404 
peni t  for thin projea as the sole applicant, the subject projects muld also serve the 
Metropolitan Water Pmviden. For the of this Section 404(c) action, EPA has 
used the term "Applicants" to represent both of these entiticr. Further, the Denver 

L Board of Water Commissionen is abo referred to as the Denver Water Board or the 
Denver Water Department, which is managed by the Denver Water Board 



Gorp of m n  Environmental Impact Statement (EIS) entitled, "Metropolitan u 
Denver Water Supply EI$ March 1989. smctural design and loution of the 
corrective propal is generally the same the 4CNl,000 AF project. The 
corrective action proposal is summarized in Section Vn, Bpplicants' P r o m  
Corrective Act i~g of this Final Determination and is descnid in documents submitted 
by the Applicants and contained in the EPA Headquarten portion of the administrative 
record. 

As stated in the Regional Recommended Determination, the Two Forks 
reservoir would provide for long-term storage of flow &om the South Plattc River 
Basin upstream from the dam and storage of  mountain water diversions &om the 
west slope of Colorado. The Regional Recommended Determination states that the 
overall pwpose of the 'Ih Forb project is provision of a dependable, long-term water 
supply for the D e m r  metropolitan area. After review of the administrative record 
(including the extensive comments submitted by the Applicants), EPA has determined 
that the Recommended Determination's Wings concerning the overall project purpose 
are correct and supported by the administrative record. For the puqmcs of thir 
Section 404(c) Final Determination, EPA will consider the basic purpore' of the I 

I 

- 
The Section 404@#1) Guidelines use the terms "bnsic purposem aud "overall 

project purpores" intmhqcably. However, bor the sake of chrity, thi, F i i  d 
Determination will generally refer to the "basic purpose" of the Two F a b  proposal. 
We believe that when aamhd in the context of the rqplatkns, it is that the two 
terms are not intended to huw dirtiuct mamiup. The term "basic purpore" is wed not 
only in section W].lO(a)(3), regarding water dependency, but a h  in section 
230.10(a)(2), which describer what would be a practicable alternative. Moream, the 
latter &on uses the pbmca "basic purposen and "overall project purposesn together in 
amrnrrcrthat~ty~thatthetwd~uenottobe&h&tincttots. 
F-, the preambk l b p g c  atplahiq the pxaabbUty rqukment abo uses the 
tenar isterchangeabty. In addition, we be- it wmkl make littk sense to draw a 
didncthn betwleen tlm ttmrr, thereby establishing a rebuttable presumption tbat 
prrccticzrMc~tiu#erdrtbuedonadegnitionofprojectpuporetbttdiffcnfrom 
the definiticmodbordttmmmq . . practicability of a l te r~ t i v#  &rh a dMnction 
w o u l d o a l l ( m c o n i b r i o r r ~ ~ t r a t i v e ~ h a p p l y h r Q t b s G t l i d e l i a e r .  
A d d i t i o n 8 n y , ~ i , d s r s c v i Q a a t h a t t b e C o r p ~ E P A ~ ~ ~  
considered project purpae in only a single context in otber cases, defininPt it generically 
so that the determiuation of pmticability is not unduly amtrained by applicunt 
p r e k m m .  Finally, we do not believe that there is an importrnt dirtinction between 
t h e ~ ~ p ~ m a h d t b e p l u r a l " a w t e l l ~ ~ m  Boththecorps 
andEPAhave used the ~ " b e r i c p ~ " o r " p r o j c c t p u r p o r c n t o i n c h r d e m o r e  
than om concept (ee, reddentid housiq with recreational amenities). As such, we c 

have read both phrases to have the same meaning, which is a generic, bask purpose 
t-t. uf 



proposed a-9 to be "the provision of dependable, long-term water supply to the 
Denver metropolitan area" 

L 
EPA R w n  VIII's Regional Decision OfEicer for this Section W c )  action has 

recommended that EPA prohibit the specification of the defied area of the South 
Platte River as a disposal site for the discharge of fill material in conjunction with any 
dam or reservoir project. The Regional Decision Officer based this recommendation 
upon his conclusion that both the 1.1 MAF and 400,000 AF Two Forks projects would 
cause unacceptable adverse effects to fishery areas, wildlife and recreational areas. The 
Regional Decision Officer also concluded that less environmentally damaging 
alternatives were available to meet Denver metropolitan water supply nee& and that 
the existence of these alternatives is a basis for denial of a Section 404 permit under 
the Section 404@)(1) Guidelines. 

This F i  Determination is based on an evaluation by the Assistant 
Administrator for Water and her st* of the Regional Decision Officer's 
Recommended Determination and review and consideration of the administratin record 
developed in this case, including public comment submitted in response to the Regional 
Proposed Determination and comment received at public hearinga heM in Denver, 
Colorado and Grand Island, Nebraska. Additionaliy, this Final Determination also 
reflects careful review and full consideration of written information submitted by the 
Two Forks Applicants as well as information conveyed to EPA-by the Applicants during 
the EPA Headquarters Section W c )  conadtation proasr. The Headquartera 

L 
consultation is d u c r i i  in Section IT, =A -en Ad- of this document. 
For the si@cant issues raised by the Applicants which ate not addreued in the body 
of this document, EPA's specific responses are set out in the Appendix to this Final 
Determination. 

As stated above, the Section 104(c) rcgu)atioru authorize the prohi'bition or other 
restriction of the discharge of dredged or fin material at sites in waters of the United 
States where it is found that "an unacceptable adverse effect on rnunicipnl water 
supplies, shellfbh bedr and fUwy areas (including spawuing and breeding areas), 
wildlife, or recreational (VCU" would wult from this discharp. 

EPA br dctcrmined that the a d n h k d v c  record supporo the conclusion that 
construction d tbb Applicants' 1.1 MAF Two Forks propod, or the Appliceints' 
454000 AF cmmch ecdion propod, or the 400,000 AF project, at the Tm, Forks site 
on the South PlatteTkber would have an unacceptable adverse effect on fishery areas 

.I As discussed in the Appendix (response to comments), EPA Administrator Reilly 
participated in initiating this Section IOyc) action but did not jmrticipate in the F i  
Determination. 



on the South Platte River. Fwther, EPA has determined that the administrative record 
supports the conclusion that construction of the Applicants' 1.1 MAF Two Forks 
proposal, or thr Applicants' 450,000 AF corrective action proposal, or the 400,000 AF 
project, at the M Forks site on the South Platte River would have an unacceptable 
adverse effect on recreation arcas? 

EPA concludes that the three subject projects would have unacceptable adverse 
effects on fishery and recreation areas based upon two independent grounds. Fint, 
EPA finds that the effects are unacceptable in light of the sipificant loss of or damage 
to these resources that would occur as a result of the subject projects, which loss or 
damage is avoidable becawe practicable, less damaging alternatives are available. 
Second, EPA has concluded that even if no ksr damaging practicabk alternatives were 
available, the significance of the damage to fishery and recreational areas cawed by the 
projects would be so great that thy  would constitute an unacceptable adverse effect 
under Section 404(c), which effects are not adequately compensated for by the 
mitigation proposed by the Applicants. 

EPA notes that the administrative record confinnr that substantial adverse 
impacts to wikllife would result from inundation of the upland areas directly adjacent to 
the portion of the South Phtte River which would be inundated by the various Two 
Forks projects. Whik EPA remains concerned that the lm of this wildlife habitat 
would have adverse amsequences on the terrestrial ecoryrtem, EPA has determined 
that, in this case, the admmtm . . tive record dcm not contain sufficient  tion on -./" 
regarding wMUe we of the subject aquatic ecosystem to reach a conclusion regarding 
an unacceptabk advene effect to wildlife under Section 404(c). 

In summay, after evaluation of the Recommended Determination and the full 
administrative record, including written documents and inionnation provided by the Two 
Forb Section 404 permit Applicants to EPA subsequent to the Recommended 
Determination, the Asrirtant Administrator for Water, oa behalf of EPA, bar 
determined that the discharge of dredged or fill material in connection with each of the 
subject Two Forb water supply resenwin would result in an unacaptabk adverse 
effect on fuhery areas and recreational areas. Based on these findings, this Final 
Deteminatioe tbs3ebore prohibits the specification of the subject waters of the United 
States witbin tbm South Phtrc River as a discharge site for Qedeed or 6ll material for 
the purpaa d ueating my reservoir or impoundment as dercribed in the M Forks 
1.1 MAF ~ - $ 0 4 0 0 0  AF project and 450,000 AF corrective action poporal in 
the subject area 

- EPA 6nds that the adverse effects on both fishery md recreational areas are 
unacceptable under Section 40yc). Thus, the impacts on either of these rerourcu 
provide an independent basis for EPA's Section q c )  determination. 



II. EPA HEADQUARTERS ACTIONS 

Pursuant to Section 404(c) of the Clean Water Act and the Section 404(c) 
regulations, after extensive consultation with the Two Forb project Applicants and 
upon consideration of the administrative record and public comment on the Propacd 
Determination, EPA Region VIll submitted the Regional Recommended Determination 
to EPA Headquarters The Recommended Determination document was signed by 
Mr. Lee A DeHihns III, the Regional Decision Ofiicer, on March 26, 1990, and the full 
administrative record was received by EPA Headquarters on April 17, 1990. As noted 
in the Recammended Determination, due to his previous lengthy involvement in the 
Two Forb process, the EPA Region VIII Regional Administrator declined to conduct 
the Regional Section 404(c) review and delepted authority for that review to 
Mr. DeHihnr, 

Pursuant to Section 231.6 of the Section W c )  regulations, the initial deadline 
for buing the Final Determination for the recommended action was June 18, 1990. 
Due to the magnitude of the administrative record for this cast and in consideration of 
the Applicants' request for additional opportunity to review the admiaistratwe record 
and comult with EPA, the Agency determined that there was good cause for extending 
the period for EPA Headquarters action on the Regional Recommended Determination 
until December 14, 1990. Notice of the exteasion of time was published in the Federal 
Re@ter on June 20, 1990 (55 FR 25172). 

In accordana with the Section 404(c) regulations at Seaion 231.6, EPA's 
Headquarters Office of Water offered opportunity for final consultation to the 

b Applicants, the Denver Water Board and Denver Metropolitan Water Roviden, and 
the Director of Civil Works of the Army C o p  of Engincen, by letters dated 
April 30, 1% and May 3, 1990, respectively. The ktten provided the Two Forks 
permit Applicants and Cop the opportunity to present information which reflects an 
intent to take conectivc rction to p m n t  unacceptable adverse dectr frosa the subject 
activities. Further, while not required by the Section 40yc) regulations, EPA's letten 
offered the Applicants the opportunity to m p o d  to the Recommended Determination 
and to meet with EPA representatives to consult with them concerning any hues 
related to the Section 40yc) action. - -  

The C b g ~  sqmadd a EPA in a letter from"'Colone1 W i w  T. Gregoy, Jr, 
Executive Dhc&x of Civil Work which stated that the C o p  had no cammenu on 
*the Recommended Detednation on the Two Forb dam. At the request of the 
Applicants, EPA held a pmcorwultation meeting with them on June 27, 1990. At the 
invitation of EPA, and at the Applicants' suggestion, the Cop attended. at the 
Applicants' requeJS on Augwt 3, 1990, EPA granted an extension to the Applicants to 
comment regarding certain documents in the administtrrtive record During August 15, 
through 17, 1990, the Assistant Administrator for Water and EPA s u f f  attended a 



consultation meeting in Denver with the Applicants. The trawl included site visits to 
the area that #auld be affected by the various Two Forks projects as weU as the sites 
of structural ~ t i m  to the Two Forks projects. A meeting between the A ~ ~ l i a n u '  
legal representatives and EPA's Office of General Counsel occurred on 
October lo, 1990. An additional consultation meeting with the Applicants w s  held at 
EPA Headquarters on October IS, 1990. A summary of issues discussed at each 
meeting was prepared by EPA staff and placed in the administrative record. In total, 
after the date of the Recommended Detennination, the project Applicants submitted 
a p p h t e l y  800 pages of material to EPA concerning the Recommended 
Determination, administrative record and proposed corrective action. The Applicants 
also submitted four boxes of documents to supplement information already contained in 
the administrative record transmitted to EPA Headquarters by EPA Region VIII. AU 
materials submitted to EPA by the Applicants and summaries of the meetings with the 
Applicants have been included in the Headquarters portion of the administrative record. 

By letter dated May 8,1994 EPA Headquarters 086ce of Water contacted 
landowners wbo arouid be affected by the proposed 1.1 MAF T h  Forb impoundment. 
In the letters, EPA offered the landowners a final opportunity to comment on the 
proposed 1.1 M A .  Two Forb project and the Regional Recommended Detennination. 
EPA received e b n  letters and one phone call from persona on the list of landownen 
used for the landowner consultation letter. One letter and the phone response stated 
the opinion that the project should be allowed to go forward; ten ktten stated the 
opinion that the Two Forb project should not go forward. 

The Environmental D&mc Fund (EDF) requested a meeting with the Assistant 
Administrator for Water to dircurr the emhnmental community3 concern regarding 
EPA Headquarten' review of the Two Forb proporal and the Apphtn' proposed 
corrective action. EPA a p e d  to tbe request and a matiag was held with EDF and 
other members of the Cdorodo Environmental C~UCUI on September 23, 1990. A 
s ~ o f t h e m e e ~ w u p t e p a r e d b y E P A s ~ a n d m i b c h d e d i n t h e  
Headquarters portion of the admmtra . . tive record. 



IIL 1.1 MAF RESERVOIR 

Descriptions of the physical features of the 1.1 MAF Two Forh proposal found 
in the Regional Recommended Determination are suppomd by the administrative 
record. 

The major physiographic landscape feature in the area that would be directly 
affected by the 1.1 MAF Two Forh proposal b the selpaent of the South Platte River 
corridor between the proposed dam site (approximately one mik downstream from the 
confluence of the North Fork of the South Platte with the mainstem of the South 
Plane) and what would be the m&t upstream extent of the reservoir flood pool on the 
mainstem, and from the confluence to the most upstream extent of the flood pool on 
the North Fork. For the mainstem, the upstream boundary of the "normal maximum 
poolw would be approximately 1.1 to 1.2 stream mikr downstream h m  Chasman 
Dam. On the North Fork, the upstream boundary would be apprdmately fivc stream 
miks downstream h m  the town of Pine, Colorado. The 1.1 MAF T h  Forh memoir 
would directly affect 30.1 miles of river including 8.8 mikr of the North Fork of the 
South Platte, and 213 mikr of the mainstem of the South Phtte. The aquatic portion 
of the inundation area is characterized by a tiee-fbrh# riveriae syatem characterized 
by riffle and pool compla#s7, with the mainstem in paveicular characterized by relatively 
calm s h l b v  water sectioru intenpened with whitewater segments. The mainstem 

'L 
stream reach downrtream of Chcmrnan 1)am approximately to the upper limits of the 
Wigwam Club ia characterized by a relatively narrow stream bed and relatively steep 
canyon slopes adjacent to the river. This stream segment contains large boulders and 
has a bed surface of large gravel and cobbles. The segment of the South Phtte River 
downstream of the Wigwam Club to the confluence L characterized by d@iy less 
slop with brod gnvel M e s  .ad laqc decp runs and poob with mtamittent outcrops 
of larger rock asremblager The adjacent side slopes in this reach am less steep. The 

J i \ r s w d ~ , t h s l . l ~ ' h r o ~ o r h d r m l a d r r r e r v d r p ~ w u  
the subject of rubrtrntirrl det.iled documentation prepared by the &rp af Engineers in 
tM, review eLCb \Ilrdir the National Environmental Policy Act, Emironmental 
Impact S t a m  pocerr - 

For the p\lrpore of this &cumcut, the term fhc-flowing denotes a lotic aquatic 
environment, which is bor the maU part unimpeded by man-madq or natural bturcs 
whicb would obstruct the river's flow. 

7 ~ m d p o o l m m p b c r u r ~ ~ u S p e d r l k p u & S i t a r m d a t b c  
Section QOYbXl) Guideliner 

7 



segment of the North Fork of the South Platte which would be affected by the 1.1 
MAF Two Fork8 propod, has a relatively steep and narrow stream bed characterized 
by coarse gmeh and cobbles. 

The f b h g  aquatic system of the South Platte meanders through adjacent 
vegetated riparianhetland systems characterized by scrubshrub plant communities 
occurring in relatively small (<1 acre) units, with none of the wetland units larger than 
15 acres in size. The most abundant wetland type in the area that would be affected 
by the project is willow thick&-stream& mix, willow-sedge and cottoh-willow. 
According to the C o p  EIS, the wetlands merge with mesic meadow habitats in areas 
where topography allows for this transition, but abruptly give way to upland habitats in 
steep areas. 

In describing the visual attrihtes of the area that would be a&cted by the 1.1 
MAF Two Forks proposal, the Final EIS notes that although the flaws of the river have 
been altered by diversion stnrchues and dam uptream of the area, "the channel 
rnorphow, with its clear, fast moving water, has a natural appearance." The area 
adjacent to the river m characterized by upland sparsely forested doper, rock outcrops, 
jagged peaks, vegetated meadows and n a m  canyons. The EIS also states that the 
area ir sparsdy popdated and sufks visually tram manmade features such aa mads 
and abandoned buikkgs but only the areas s u m d i n g  the towns of Deckers and 
Trumbull exhibit modmk/low aesthetic valucq moat of the remainder of the area 
exhibits aesthetic values. Aesthetic attributes associated with the river and lands 
adjacent to the river corridor indude dtthctive geologic formations such aa Eagle 
Rock, Dome Rock and "the Chutes.'' 

EPA rca@za the extraordinary value of the intrinsic physical, chemical, and 
biological components of the aquatic emiromncnt and haa xriously weighed the 
consequences of adverse alterations to the aquatic ecosystem in reachiq the findine 
and conclusions of thia F i i  DetemiruWon. EPA further rwopks tbe aidcal 
relationship bctmcn valuable firbey resources and the cbmacteristia of the aquatic 
ecosystem tlm8 tho8e resources. Altemtioa of vital aquatic exwystm 
componenta a awe a sewre and irreversible lou to stream bbberier. 

T h e a q m t & ~ o n t h e m a i n s t e m , c ~ b y a s e r i u o f ~ a n d  
pool complexes, contrinr nktively calm shaliow water segments, which estabbh 6shey 
habitat that m highly M r a b k  to rainbow and brown trout populatioa8. Strcun 
components that normally control the stream habitat cuying capacity - water quality, 
volume, vetocity, depth, and temperature, spawning and breeding areas, food sources, 
stream substrate, and caver - are present at leveb sufficient to sustain significant 6sh 
densities and sizes. Additionally, as noted in the Corps €IS, The  adequate flows and 



primary reason for the Resource Category 1 designation was the resilience of the 
aquatic habitat .od its ability to support high trout density and airc on a self-sustaining 
basis, despite hc8vy angling pressure and unfavorable effects from the operation of 
Cheesrnaa Reravoir. EPA agrees with the USFWS' evaluation and we of the 
elements of habitat value analysis and concurs with the USFWS conclusion that even 
with the measures as proposed in the Service's Coordination Act Report, "there will be 
unavoidable unreplaceable losses to aquatic resources if Two Forks b built." 

In reviewing the 1.1 MAF Two Forks proposal and its alternatives, the Corps 
delineated a "region of use" for identiqring recreational features in the vicinity of the 
subject proposal. The region was defined by the reasonable &iving time for day-we 
recreation in the destination area, two houn from the Denver metropolitan area. The 
Corps' review found that the South Platte b the largest flowiq water resource within 
this boundary and the region contains 14 recreational reservoir complexes totalling over 
30,000 surfaa acres, and that there are nearly 100 smaller lakes and r#ervoin within 
100 miles of the Dewer metropolitan area. The Corp found that the South Platte 
corridor b a puticularly notable aquatic recreation resource because it ir one of three 
of Colorado's front range riven &'biting an annual Qaw greater than 20,000 AF. 

The majority of the land area that would be directly aEected by the 1.1 MAF 
Two Forks, a sutmet of the "region of use," is owncd by the Federal Government and 4 
managed by the US. Forest Service (USFS). Of 11.3% acres within the project 
boundary as defined by the 1988 EIS: 6000 mxea am managed by USFS, 3,720 acres 
(2040 Federal and 1680 private) are io a Department of the Interior 1931 rigbt-of-way, 
1,500 acres are in private ownenhip and 3#0 acres are awned by the Denver Water 
Board9 The Forest S e M  has recogaized the area as one of the mat heavily wed 
recreation areas on the front range. 

For the purpo#r of the EIS review of recreational impacts, the Corp defined 
the project area as that area that would be inundated by the 1.1 MAF TIvO Forks 
proposal' and lands that would be with* at least one rmk of the maximum rnter level 
elevation. 'Ib ucr tr descriibai as a p a r - r o d  recreation area where the river 
corridor's a&am pdknts, level are* vegetation pattern and scenic quality 
provide for r d dirpcned recreation activitie8. Mort of the recreational use of 
the area tbe mrin#cm of the South Plattc during the summer, I#rriculariy - 

9 T h ~ a r e a r o v e r l a p a n d t h e ~ t h e ~ f i e t r e r & n o t r d d u p t o t h e  
acreage figure presented for the acreyp within the project bounQty. The Corpr notes 
that "aquatic life analybtr to date have focused on the productivity of tbe rietle/pool 
emsystem using trout biomass as an indicator." 



weekends and holidan when up to 4,000 people are present at any one time. During 
*L./ the winter, the area a~commodates recreational activities, such as mountain hiking, that 

are limited tbmughout much of the rest of the State due to weather conditions. 

According to the Corps EIS, the mainstem and North Fork of the South Platte 
River constitute the major recreation attraction of the area. This attraction of the river 
comdor is accentuated by the conidor's public accessibility. The free-flowing stretches 
of the North Fork of the South Platte and the mainstem attract a substantial number of 
visiton each year and offer multiple recreation opportunities btsides fishing, such as 
canoeing, kayaking, tubing, camping, picnicking, and scenic viewing. The EIS states that 
a majority of these activities are day use activities. The activities .are related, directly 
andfor indirectly, to the presence of the river. The administrative record confirms that 
much of the recreational popuhity of the area b due to its clore proximity to Denver, 
ease of public access, scenic qualities, and high fishery values. With regard to the 
availability of comparable recreational attniutes, the EIS stater that, "... there are few 
substitutes for dispersed camping and picnicking along a major river in the area with 
comparable scenic value." 

At the present time, approximately 13.9 miles of the mahutem of the South 
Platte River in the area that would be affected by the 1.1 MAF Two Forb propad is 
designated as a "Gold Medal Trout Water" by the Colorado Division of Wildlife 
(CDOW). This desiption identifits Colorado waters, "., whicb offer the greatest 
potential for trophy trout fishing and angling success." Prior to a change in fishing 

IL regulations in 1% Gold Medal fisheries on the mainstem of the South Platte extended 
21.4 miles aloq the South Platte River from Cheennan dam- to the confluence of the 
North Fork and the mainstem. At that time, the South Platte was one of only three 
riven in eastern Colorado (11 in the State) designated "Gold Medal Trout Water." 
Currently, the area designated ar the "South Platte" (from Cheesman Dam downstream 
to Scraggy View Picnic Ground, excluding water within the W i  Club boundaries) is 
one of thir&een "Gold Medsll Trout Waters" in &bra& (11 stream reacher and 2 
lakes, with tm, of the other s d o m  of Gold Medal waters in the upper reaches of the 
Platte). With a total annual Barv of over 200,000 AF per year, the South Platte is 
considered a major riverine syrtem and offera fishermen r "big water" experience. The 
combination of autktk rttnbuter and select fishing opportunities has imparted 
international to the South Platte fishery. 

In a d d b  to the ability of the South Platte River to support an outstanding 
recreational fbky,-tbe administrative record indicates that the area that would be 
directly impacted by the 1.1 MAF Two Forb propod b utilized for recreational 
boating According to the administrative m r d ,  both the Nortb Fork and the 
main8tem of the South Platte River accommodate r significrnt number of canoeists and 
kayakera en- the wide mge of recreational canoein# and kayaking opportunitk 
rated from Claw 1 to Clasr 4 in di€6culty. The Corp EIS emphasized the importance 



L 
the low e l c ~ t h 8  of the South Platte River, result in high fish productivity and ideal 
habitat requimnents for large fish." 

Over three miles of the South Platte River stream reach from Cheesman Dam to 
the Wigwam club support a self-sustaining trout population and has demonstrated a 
very high inherent canying capacity. Review of infomation in the administrative record 
shows that reliable biomass estimates indicate that this area consistently supports trout 
biomass in excess of 400 pounds-per-acre. Biomass figures presented in the EIS and 
other documents contained in the administrative record indicate that the Platte River 
stream segments downstream from the Wigwam club also maintain a relatively high 
biomass of trout. AdditiondIy, more recent information indicates that the biomass 
6- for those stream segments downstream from Wigwam Club have increased since 
preparation of the EIS. Since the rekase of the FiDal EIS, 6sh populations in other 
sections of the mainstem, in particular the section near Deckers, bavc exhibited a 
positive raponre to changes in hanrest restrictions. This response is evidence of the 
werall high productivity of this aquatic eaxystem, and its resilience as indicated by its 
capacity to support relatively higher bmmasaes where intense hawesting pressure on the 
6sh population is caseda Alhugh the sections dowmtrcam from View picnic 
area exhibit smaller trout densities and size, they have sustained heavy angling prersute, 
despite the a b n c e  of special harvest restrictions. This river reach has shown a recent 
increase in biomass, but because the area is stocked, the rearon for the increase is 
indistinct 

As a result of demonstrated habitat values of the subject area of the Platte 
River, the area below Cbe#mur Dam to Scram View has been formally designated by 
the US. Fish and Wildlife Service (USFWS) as Resource Category 1, indicating the 
"habitat to be impacted is of higb vahac fbr evaluation specicr and is unique and 
irreplaceable on a national ktir or in the ecoregh adon," With regard to 
mitigation, the USFWS p a l  for areas with this designation is m, lor, of existing habitat 
value; that goal is not attainable if the 1.1 MAF 'ha Forks propod is built. The 

EPA recopha that biomw data based on %Id sampling is not ideal for 
reaching cancSlPioar regding intrinsic value of an aquatic system because thir data 
may refkc! W augmentation from a h  s t o d q  ucivi(io. as well as biaDvr 
reduction.rr of rcmmd of 6sh by anglers. EPA believes, however, that the 
statistical infwaartkrr on fbh bbmm, recognizing the fihing pmsure placed on the 
snwm and the bionvr presented in the record fix the south ~latte rc~tivc to 
other stream systems, and the appucnt positive mpomc (incrurc) of the 6rb 
population in certain atream segments to decreacred remov4 as evidenced by the 
incrtasedbiomesrreruhirylfromchangtrto~rcgula~poviderrekvrnt 
infomition concerning the avlenll vitaJity of the aquatic caqstem in se&mentr of the 
Platte River which would be affected by the project propod 



of this water-based recreational resource, noting that 'The white water boating d 

opportunity is m especially valuable resouru in that it is close to metropolitan Denver 
and there are segments that are suitable for teaching and practicing boating skills." 

Construction of the 1.1 MAF Two Forks dam and reservoir project would 
inundate and destroy 281 acres of riffle and p l  complexes and 299 acres of riparian 
wetlands. Alteration of the South Phtte River's aquatic -tern, including these 
important ekments, would result in the direct lou of intriruic ph)aical, chemical, and 
biological components that support higb fish densities and ather aquatic life forms. The 
1.1 MAF Two Forb proposal would inundate and r d t  in the lorr of 12.3 miles of 
USFWS Resource Category 1 designated stream and 80 stream miles of USFWS 
Resource Catepy 2 designated stream in the South Platte River." 

The administrative record demonstrates that the project would result in the 
direct b s  of an area which currently supports 38,162 pounds of trout biomass. With a 
projected net gain of 1J87 pounds on the Blue River ar a renrh of project induced 
flow alterations, a net lou of 36475 pounds of trout biomars would occur ar a direct 
result of the 'hro Forks 1.1 MAF project accordhq to the EIS. Biomass data for the - 
South Platte, deIineated according to most recent trout density estimates, indicate that 
the project would result in the lorr of 30 acres of 420 1Wlcre, 23 acres of 252 Ib/acre, 4 
51 acres of 113 Ib/acre, 90 acrm of 75 Wacre, and 71 acres of 46 I b / m  Recent 
biomass estimates indicate that biomeu lou mry be greater than indicated in the Final 
EIS. 

The 1.1 MAF T1RC) Forks prow would convert one of three m a .  flowing 
river systems on the dope of Cokxado and the lugest flowit18 water resource 
within a tm, hour dciviryI dirtuKx froar D e m r  into 8 reseNOir resource that is 
cunently not scarce. A8 stated earlier, the Corp found that within tm, houri driving 
time frorn metropolitan Denver, the region contains nuq3erorrr recreational mervou 
complexes. AdQtlMlany . . ,tbenwouldbe8louofrcar,todispentdanddenloped 

lo Tbia rOLII. daab impacts of the project without consideration of mitigation; 
EPA also cad&ed there hpacts as thy were a&ctcd by propod mitigation which 
i s a d d m s e d i n S c c t i a n W , ~ t i o n M ~ .  

JI Under the U S  Fish and WiWif'e Seruia's formal Mitiption Poliy, areas 
designated as Resource Category 2 symbolize areas where the habitat to be impacted is 
of high value far evaluation species and is relatively scarce or becoming scarce on a 
national barb or in the ecoregion section. 



recreation opportunities adjacent to over 30 miles of river corridor which are less than 

Li' a 1.5 hour drive from the Denver metropolitan area. The proposed project would 
result in the h of a broad range of whitewater boating o p p o b t y  (rahing, canoeing, 
kayaking) on both the North Fork and mainstem of the South Platte River. 

The EIS estimates that approximately 158,000 recreational visitor dsyr of 
(RVDs) annual public and private day w and overnight recreation activities directly 
and indirectiy associated with the North Fork and mainstem of the South Platte River 
would be affected "immediatelf by the 1.1 MAF Two Forks p r o p d .  Including 
beneficial impacts to recreation, the Corps estimated that 177,000 RVDs annually, 
would be lost by the year 2010 from inundation caused by the 1.1 M A .  Two Forks 
proposal. In summarizing near-term effects of the proposed reservoir, the EIS found 
that ninety percent of the stream fishing and seventy seven percent of the boating in 
the project area would be l a t  aa a result of implementation of the 1.1 MAF Two Forks 
proposal. The EIS notes that, although 6shing use would not be completely eliminated, 
the sharp reduction in the availability of this recreational activitywould be locally 
si@cant. Loma of boatixq opportunities would a c t  fewer viriton, but would still be 
significant by virtue of proximity to user groups and ease of access. Activities directly 
related to recreational use of the South Platte River environment would be adversely 
affected by the proposal. 

The EIS notes that impkmentation. of the 1.1 MAF Two Forb proposal would 
result in s ipifhnt  direct adverse im'pacts on the dual quality and thereby the overall 
recreational values associated with the South Plane River corridor. Impkmentation of 
the 1.1 MAF Two Forb p r o w  would result in the inundation of "a variety of water 
features and vegetative diversity and dirtinch p b g k  features such as Eagle Rock, 
Dome Rock and the Chutes.* Further, in addition to impacts to distinctive visual 
features along the river corridor, the opentian of the retcmir would result in a "bath 
tub ring" effect on expored shoreline adjircent to the memoir p L  The EIS states 
that, 'More than one-half of tbe inundation area wlauld be expored at the average pool 
elevation in 19 out of 2@ yean, or in about 2 out of every 3 years." In a t i o n ,  the 
Corps found that many of the dual and authctic qualities aswciated with the present 
area would be lost or severely diuhbkd by inundation of the subject area 

Lastly, thgt m d d  be a lou of public access to,*- khing 
o p ~ o a ~ t e I y  205 miles of stream, which includes 13.9 miles of one 
of the highat "Goid Mcdel Trout Watef stretcba in the State. The ability to 
experience "big mt€f iWq CJOIC to Denver would be k t .  ' he  admmstm . . 

tive record 
indicates that arms which arguably provide sirnilat "big water" fishing experiences with 
the potential to catch large 6sh are generally more remote from the impacted area or 
are currently in private ownership. The EIS notes that, "Within a 2-hour driving 
distance of the Denver metropolitan area, there are no firhing opportunities presently 
[sic] available that duplicate or substitute for the elements of fish size, abundance and 



catch rates found on the South Platte River." Finally, it should be noted that during 
~~nstruction of the dam structure for the 1.1 MAF Two Forks proposal recreationd use 
oPpormnitics in Watemn Canyon would be completely disrupted, including w of the 
first few miles of the Colorado Trail and the trailhead facilities. 

E. CONCLUSION 

The Recommended Determination and the administrative record support the 
conclusion that the South Platte River corridor in the proposed impoundment area 
supports exceptional aquatic habitat that sustains outstanding fishery resources, 
particularly below Checsrnan Dam thmugb the Decken area It is the combination of 
suitable habitat components - food source, water quality and velocity, spawningcgg 
incubation area, and cover - including rifne-pool complexa which contribute to the 
distinct fishery characteristics of this section of the South' Plattc River corridor. The 
habitat components that constitute this valuable aquatic resource would be irretrievably 
lost as a result of inundation from the construction and operation of the 1.1 MAF Two 
Forb Dam and Resenair. Riparian wetlands located adjacent to the flowing water 
system would also be lost. 

The Recommended Determination and the administrative record also support 
the conclusion that the South Platte River corridor ptovider the Denver mettopolitan 
area with outstanding and diverse recreational opportunities. ,The administrative record 
confirms the popularity and exceptional recreational value of the South Platte River 
corridor .due to its proximity to the Denver metropolitan area, public accessibility, 
quality fishery, and scenic values. Inundation would result in the loss of signi6cant 
recreational features including a him utili#d recreational fishery; a wide, scenic valley 
that docs not constrict use; and a major rivefine system that supports a wide range of 
activities including whitewater boat- picnickin& camping, and scenic viewing. 

Inundation of the 1.1 MAF Two Forb resenair area would result in the loss of 
the general aesthetic vahrc of tbe meandering, whitewater tiverine system free), flowing 
through the sparse), fmted-slopes, rock outcrops, jagged peaks, vegetated meadows 
and & crqmr Lac features of ptbcular aesthetic value would include the 
picturesque Canpn; distinct geologic features such as Dome Rock, Eagle 
Rock, and ths 'Unatea''; and the area at the proposed dam site. 

EPA aacMe8 ?hat tbe s ipihnt ,  adverse fishery and rccreatbd impacts 
auos~ted wi(h the popowd 1.1 MAP w  orb ~ . m  md RCIC- prom d d  be 
profourad and would constitute an unacceptable adverse effect to fishery and 
recreational areas. 



As with the larger Two Forks proposal, the major physiographic landscape 
feature that would be directly affected by the 400,000 AF Two Forks project is the 
South Platte River corridor between the proposed dam site and the upstream went of 
the reservoir flood pool on the mainstem and North Fork. For the mainstem, the 
upstream boundary of the "normal maximum poolN would be approximateiy 5.7 stream 
miles duwnstream from Cheesman Dam. On the North Fork, the upstream boundary 
would be approximately eigbt stream mila  downstream from the t m  of Pine, 
Colorado. The 400,000 AF Two Forks project would inundate and d k c t l y  affect 22.4 
miles of river including 5.7 miles of the North Fork of tbe South Platte, and 16.7 miles 
of the mainstem of the South Platte. The dam structure for the 400,000 AF Two Forks 
project would be placed at the same site as the 1.1 MAF Tm, Forks propod and 
would be of sirnitat design. 

It is important to c l aw  that while the capacity of the 400,000 AF Two Forb 
project would by definition and design be less than the capacity of tbe 1.1 MAF 
proposal, the majority of the land area that would not be inundated by the smaller 
alternative would be tbe topographically higher upland areas adjacent to tbe flood pool. 

L/ Because the flood pool of either project would naturally f o l k  the topoghphy of the 
inundation zone and because of tbe relatively narrow configuration of the South Platte 
River corridor and the river comdor's slope, inundation of the aquatic zone is 
disproportionately greater compared to inundation of upland atear. Comparison of the 
South Platte conidor stream miles inundated by the 1.1 MAF Two Forb proposal and 
stream miles inundated by the 400,000 AF project revealil that while overall, the area 
affected by the 400,000 AF project is leu than the area affected by the 1.1 MAF 
proposal, the reduction of impacts to those aquatic rwources which are the focus of 
EPA's review does not dirccUy correspond to tbe reduction in reservoir pod size from 
1.1 MAF to 4CQ000 AF. Where88 the storage capacity of tbe 400,000 AF project 
would 'be approximately thirty six percent of the capacity of the 1.1 MAF Two Forks 
propod, tbe arhnne inpcta an aquatic resources directly attributable to msecvoir 
inundation woPlld tx more similar to the 1.1 MAF proposai. Section Vn, 
-d presents data from the administrative record comparing 
the relative iqmcts of the South Platte River reservoir configurations. 

Based on the-- di8cussion and reviervofhfomatianin tlw adumstm 
. . tive 

record, EPA bsr determiaed that while the overall extent of cmhunmerl losses as a 
mult of stream inundation by the 44M,000 AF project would be inmmmtdly ksr, the 
majority of tbe aquatic environment affected exhibits tbe same ecdo&d chmctmbtics 
and recreational attniutes as the areas d c s c r i i  for the 1.1 MAF ?kro Forks proposal. 
The similarity of the area impacted by the different 'Ih Forb altemtju# is supported 



by the fact that the "AFFECED ENVIRONMENT' section of the Final EIS does not 
differentiate between the two configurations except in the section on s~~ioeconomia 
where facton such as demographics and employment are described rather than 
landscape featura. 

The most notable landscape feature that would not be directly affected by the 
400,000 AF project is the approximately 5.7 mile stream reach of the mainstem South 
Platte River downstream from Cheesman Dam which would not be inundated by the 
400,000 AF project While this stream reach is somewhat limited in terms of public 
access, it currently supports significant fish populations. Notwithstanding recognition of 
the valuer of those portions of the South Platte not directly inundated, the fishery and 
aquatic recreational values associated with much of the remainder of the river have 
been previously dcscriid for the 1.1 MAF Two Forb proposal. The analysis provided 
in the following section on adverse environmental impacts associated with the 400,000 
AF project allows comparison of the extent of the inundation into areas previously 
descriid in the Background section for the 1.1 MAF Two Forb proposal without 
unnecessarily duplicating information contained in that section. 

As noted above and as confirmed in the addnhtmtive record, the type of 
adverse impact to the aquatic exmystem of the 'South Phtte River h m  the 400,000 AF 
project would be the same as the type of impacts associated with the 1.1 MAF Two 
Forks proporal. The Cop '  EIS states that as a mult of the inundation of h e r  
stream miles on both the North Fork and mahstcm of the South Platte, the magnitude 
of the impacts wouki be "slightly leu" than impacts associated with the 1.1 MAF Two 
Forb proporal. 

Inundation of wetland complexes on the mainstem and North Fork of the South 
Platte as a result of the 400,000 AF project would resuh in the direct lou of 
approximately 213 acre8 of wetlanch and their attendant functions. Thir acreage 
represents approximately SO perant of the wetlad acreage in the project Wty as 
defined by tho Cap. k with tho I.~'MAF Two Forb proposal, the majority of 
wetlandveptath type )art as a result of the 400,000AF project would be wiUow 
thicket a d  mix. 

As a mub of tho implementation of the 400,000 AF Two Forks reservoir 
project, m r  22.4 of b f h w i q  stream would be inundated and tr8nsfonned into 
a 4,400 acre water supply storage reservoir. In addition to tbe mile of rirm inundated 
between the codhuna of the North Fork and mainstem and the dam site, a total of 
15.7 miles of tbe mainstem h m  the confluence uptream would be inundated by the 
400,000 AF p r o w  Thc EIS states that there would be an associated total lorr of 
riverim trout habitat and biomass within this area. The EIS stater, Tkreiore, within 



this segment, a total of 16,442 pounds of trout would be loat i3nd the loss is considered 
Ld to be a sipi&mt aquatic impact." The project would abo inundate 5.7 miles of the 

Nonh Fork with an attendant loss of riverine trout population and habitat. According 
to the EIS, appmximtely 2,498 pounds of trout would be lost as a direct mult of 
inundation of the North Fork. 

Recreational attn'butes of the area of the South Platte which would be inundated 
are comparable to t h m  for the area which would be inundated by the larger 1.1 MAF 
Two Forb p r o m  Impacts to recreational activities associated with the present river 
comdor would include the loss of the majority of the current recreational stream fishery 
on the mainstem as well as a si@cant portion of the boating activities associated with 
sections of the river used for tubing, canoeing and 'kayaking. 

In descri'bing the potential recreational use of the reservoir which would be 
created by either the 1.1 MAF Two Forh proposal or the 400,000 AF project, the 
Corpr EIS stated that the narrow configuration of the rcscmir would makc effectin 
management of recreational use of the reservoir difficult and mult in possible conflicts 
in recreational we, of the reservoir surface. Further, the exttemety steep shoreline that 
would Bccompnny the reservoir combined '9th the substantial fluctuations in the 
reservoir pool and surface would sigdicantly limit ure of the shoreline and ruuh in a 
visually unpleasant mxcational experience. The Corpa concluded that the actual 
surface of the reservoir pool would, on average, be located from 500 to 1000 feet from 

L the high water mark. While on average the drawdm would preclude use of boat 
ramp and marinas an average of once every three yean, the Corps predicted that, 
under full demand conditions during extreme drawdown episodes, the reservoir could 
remain belw the "recreational pool" for up to 13 yean. F i ,  like the 1.1 MAF Two 
Forks proposal, the 40,000 AF project would directly alter and sip6cantly affect 
aesthetic (visual) qualities of the South Platte River comdor in the inundation zone. 
As with the w r  propod, the 40,000 AF project would result in the inundation of 
major scenic geologic formations and stream features. 

The Reannmended Determination and the administrative record support the 
conclusion tbrC tLc 404000 AF project would result in si@cant adverse impact to 
fishery and rsasrtroPll 

--- rerourar. While avoiding the valuabk aquatic habitat in 
Cheesmaa Cllpq inunrtrrtrn h m  the 40,000 AF project would nonetheleu result in 
the loss of excepdoW aquatic habitat, extending b m  the Deckers section to Scraggy 
View picnic area With thi, project, the same valuabk aquatic habitat components as 
would be eliminated by the 1.1 MAF Two Forh reservoir - fobd source, water quality 
and velocity, spawning+gg incubation area, and cover - wouM be irretrievably lost from 
construction and opention of the 44Xl,000 AF Two Forb projerr Ripuitn wetlands 
located along the river corridor in the 400,000 AF inundation area would a h  be lost. 



The Rec~mmendcd Determination and the ad-trative record indicate a 1- 
<_ 

of rccreatiod opportunities comparable to the 1.1 MAF Two Forb proposal, Lcept 
for the C"e- canyon and Cathedral S p b  area of the North Fork, inundation 
would result in tbe loss of a him utilized river com'dor with outstanding nsreational 
value due to its proximity to the Denver metropolitan area, public accessibility, quality 
fishery, and scenic values. Significant recreational features that would be lost include a 
hiehty utilized fishery; a wide, scenic valley that doa not restrict use; and a major 
riverine system that supports a wide range of acthities including whitewater boating, 
picnicking, camping, and scenic viewing 

Inundation in tbe 400,000 AF Two Forks project area would result in the loss of 
the general aesthetic value of the meandering, whitewater riverim system freely flowing 
through spanely forested slopes, rock outcrops, jagged peaks, vegetated meadows and 
narrow canyoaa (located at and near the contlucncc with the North Fork). Lwt 
features of particular aesthetic value would include distinct geologic features such as 
Dame Rock, Ea@e Rock, and the "Chutes," as well as the area at the dam site. - 

EPA concluder that the sigdfbnt, adverse Gbcy and recreatioaal impacts 
associated with the 400,000 AF Two Forb Dam and Reservoir Project would be 
profwnd and would constitute an unacceptable adverse effect to Gbcy and 
rectcatioaal areas. 



V. ALTERNATIVES ANALYSIS 

~eerion 231.q~) of the Section wc) regulations states that in evaluating the 
unamptability of impacts on an aquatic ecosystem, consideration should be given to the 
relevant potions of the Section 404@)(1) Guidelines (40 CFR Part 230). A 
fundamental provision of the Section 404@)(1) Guidelines which b pertinent to EPA's 
review of the impacts associated with the various 'Ifiva Forb projects is the alternatives 
analysis requirement which, in relevant part, provides that, ". .. no discharge of dredged 
or fill material shall be permitted if tbere is a practicable altemative to the proposed 
discharge which would have ksr adverse impact on the aquatic eaystem, so long as 
the alternative docs not have other significant adverse environmental consequences." 
The ckar intent of this provision is to assure that degradation of the aquatic ecosystem 
resulting from the discharge of dredged or fill material into waten of the United States 
is avoided to tbe maximum extent practicable. As noted in the conclwion of the 
Recommended Determination, the existence of pmcticable alternatives to the subject 
projects which would have l u 8  adverse impacts on the aquatic ecosystem is a basis for 
denial of a Section 409 permit under the Section Guidelines, 

Review of alternatives to a propored discharge of dredged or fill material in 
waten of the United States includes a determination of the basic purpore of the 

i_/ proposed action, in order to &-e the scope of practicabk alternatives to be reviewed. 
The Corps hes &terminad, and EPA concur, that the definition of basic purpr#e. 
under- an applicant's propad activity must be carried out independently by the 
reviewing agency without solely relying on the applicmt's d d h i t h  of project purpose. 
Thisisnotto~thattbeylcncy's&6nitionofprojectpurparecanaotbctherrmeas 
the applicant's or that tbe aj@amt's project m w  by dduition, have alternatives other 
than those propod by the appbmt. The ypency b not chqed  with d a c m h g  
whether or not the project purport accurately reflects legitbate concenu or needs of 
the applicant nor is  tbe apnq subrtitutiq its judgment for the decirionr of ekcted 
officiak' Thir j d p c n t  m a m  only that the artieuhtion of project p u r p o ~  must be 
made by the - ptmua~.m.~~.Smkm 404(bXl) Guidelines independeat of 
conml or &om th applicant. 

In the Flarl EIS, tbe Corp stated, "Tb pupae of Denver's propod projed2 
is to pruvide a dependable water supply for the metropolitan area." LPter in the 

The Gorp' andysis inchded consideration of the rrmhrm Fork propod. The 
WiUiams'Fork proposal is not the subject of this Final Detemi~tioa 



document, the elaborated on the basic purPm satin& ' m e  purpose [of the 1.1 
M A .  Two F a b  project] as viewed by the Federal Government b to provide water to 
the D e m r  -litan area in a manner which is not convary to the overall public .& 
interest." A U t h d y t  the Corp stated, "In reviearing the Applicant's stated purpose 
and need, h-rt it b apparent that the Applicant has defined its purpose and need 
in terms relating to the two applications [for the 1.1 MAF Two Forks proposal and the 
Williams Forks proposal] it submitted rather than in t e r n  of a broader purpose and 
need." In the Cow'  March, 1989, "404@)(1) EVALUATION," the District Engineer 
noted that he had revisited the Final EIS statement of project purpose and concluded, 
"... that the project purpose as identified in the Final EIS is a reasonable and proper 
statement of the basic project pvpoa  as viewed &om the broad Federal perspective." 
In that document, the District Engineer continued: 

In evaluating practicable alternatives, I must not only consider the basic 
project purpose as viewed by the Federal Government, I must also look at 
the project purpose &om the Applicant's perspective. To this end, the 
Applicant provided me a lOIpoint project purpose statement. I have 
evaluated the Applicant's statement as well as comments received on tbe 
statement. The Applicant's stated purposes taken at face value would 
seem to preclude the practicability of any alternative to the 1.1 MAF Two 
Forks. I believe that it would be inappropriate to accept without question 
or review a statement of project purpoee so narrowjr ddned. 

EPA has reviewed the Gorp' statement of project purpose and found that the 
definition is balanced and rcamarbIc. Furtbert EPA Headquarters CMa of Water has u' 

reviewed the Corps' evaluation of the Applicants' projec! purpose and the evaluation of 
the project purpose presented in the Recommended Determination. As stated 
previouslyt for the puqma of thi, Section IOyc) F i d  Determination, EPA will 
consider the basic purpoce of the proposed activity to be "tbe ptovirion of dependable, 
long-term water supply to tbe mctropohn Denver area." EPA Ha&pmtcd Of6a 
of Water 6ndinp on the Appkmts' project purpose fubmisaion follows. 

B. BASIC P U R P O S E  BY Am,x&m -. 
T b e . - m  loybxl) Guidths recogniae that only "pmcticabIcn alternatives 

should be in the evaluation of potential project alternative& Section 
UO.lO(a) s-tbt, "An alternative is practicable if it m available and capable of being 
done after idta amskiemtion cat, existing techno-, and logi8tia in W t  of the 
overall project purpom. If it is othurvbc a pmctkable ahernative. an a m  not 
presently [sic] owned by the applicrnt which could reasonably be obtained, utilized, 
expanded or mauagcd in order to ful6ll the basic purpose of the propod activity may 
be considered." Thus, for an alternative to be practicable under the Section 40yb)(l) 



Guidelines, it must satisfy the basic purpose of the proposed activity, and it must be 
l--- available and both technically and economically feasible. 

EPA bas reviewed the administrative record for this case and hnds that the 
Corps' reformulation of the Applicants' multiamponent project purpose as presented 
in the Corps Section 404(b)(l) Evaluation, as well as the Recommended 
Determination's general acceptance of this reformulation, is correct. The result is that 
EPA has accepted as the basic purp<#e a broader description that more accurately 
reflects the fundamental project goals and objectives rather than the more specific 
perspective proposed by the Applicants. Criteria identified by the Applicants are more 
relevant to selecting among practicable alternatives once they have been determined 
(and have been found to have similar adverse environmental impacts) in order that 
project goab may be maxlrmzed. 

. . These criteria are not, however, relevant to the 
statement of project purpose because inclusion of these additional factors would 
inappropriately restrict the review of potential practicable alternatives. 

For example, projects that do not meet the specific tenxu of the South Platte 
Agnement could nanethekss provide dependabk, long-term water supplies. The mere 
fact that similar arrangements are not currently in place for an otherwise practicable 
alternative d m  not make that alternative logisticaUy infeasible. As a consequence, EPA 
has determined that this is not an element of the basic purpose, as dkussed more fully 
below. 

'L Thus, EPA concludes that application of there additional criteria to alternative 
projects determined to satisfy the basic purpore could still allow the Applicants to 
obtain desired project benefits, but ensures that advene environmental impacts are 
avoided to the maximum extent practicable as required under the Section 404@)(1) 
Guidelines. EPA's analyst regarding the use of the Applicants' formulation of the 
project purpose to evaluate compliPnce with the Section 404@)(1) Guidelines is 
presented below, outlined to correspond to each component of the Applicants' stated 
P ~ J -  Purpose. 

As satdin tbe Rammmdd -,ERAhar determined that 
providing a depmddh longtenn water supply to metropotitan Denver refleas an 
appropriate&d&d project purpose. In addition, EPA ape$ with tbe Corpr' 
r - n i n g t h u t b a ~ p n p o l a m ~ k f n m e d i n a ~ t b n ~ . ~ a r  
project atternatim to be ev8lu8teb on tbe bauir of their capability of mtb@bg water 
demand projectioM outlined in tbe F i  EIS, and nar whether tbe spec& Platte and 
Colorado Riven Stomp Prcyect Participation Apement ("South Plrtte Agrament") 
for Denver and eacb of the appmimately 40 other beneijciaty coaununititr is met. 



2) Rovide tba Omtest Amount of Water at the Least Unit Cost d 

I n c l d  d this component as pan of the basic purpose would unduly limit the 
range of alternatives analyzed as part of the determination regarding compliance with 
the Section 404(bX1) Guidelines. As noted in the Corps' evaluation and the 
Recommended Determination, cost is a relevant factor that must be assessed in 
determining whether an alternative is practicable. H o m r ,  whik the Section 404@)(1) 
Guidelines recognize that only those alternatives that are "costampetitiven need be 
exambed, the Guidelines do not require that only the "leastcost" alternatives be 
examined. Res* the project purpose in the manner proposed by the Applicants 
would not allow for a compkte analysis of all practicabk alternatives that would in fact 
achieve the basic purpose of the project at a reasohable a t .  Consequently, EPA 
concluded that this qualifier should not be included as part of the bsric purpcmc. 

3) Meviate Planning Uncertainties 

EPA agrees that alleviating planning uncertainties regarding the supply of water 
to metropolitan Denver is an important factor relevant to the evaluation of the 
practicability of potential altematives to the proposed project. However, as noted in 
the Rtcommeaded Detexmination and the Corps',Scxtion 104@)(1) Guidelines 
Evaluation, EPA believes that this component is substantively inherent in the purpose 
of providing dependable, long-term water supplies, as it reflects the ability of the 
project to provide appropriate yield quantities of water. We b e h  that the project d' 

purpose as stated in tbe Recommended Determination - provirion of a dependable, 
long-term water supply for the Denver metropolitan area - incorporates this proposed 
component of the project purpose and consequently, mhtiq thia as a separate element 
isnot-. 

4) - . . the Utility of Denver's Wtiq Waterworks System and Water Rights 

EPA believer that the utility of Denver's eJdrtine waterworks system 
and watkr ri@ts are not an appmprid component of basic pwpow, but instead are 
two facton the Appkants might use to sekct a project propod from a range of 
practicabk which meet the basic purpcrre, ie, provirion of a dependable, 
long-term w . m p p i y  fm the Denver metropolitan area. ib noted in tbe 
Real- . . a n a l t e r n a t i v e w b i c h m n r l d n o s ~ t h e u t i l i t y o f  
t h e ~ ~ ~ b u t w o u l d p r o v i d t w a t e r ~ p p l i e r t o D e m r c r , m y b e  
more dif6cuit to However, the iaaeared difecultier in oparrtiaO tbe system 
should not automatically ethnirrrte the alternative fram conrideration if it m otherwise 
pndcabk In addition, whik the s t a ~  of water ruts need8 to be caaridered in 
cvaluatiq the logistics of an alternative, see- a mm'm;ntion of existing water rights 
as a ptojea pwporc would unduly narrow the range of alternatives reviewed. - 
Maximization suggests that only one project could satisfy this criterion when in fact the 

u. 
22 



corps' analysis identified several alternatives that would prwide si@icant 
improvements for the existing waterworks system and water rights. EPA concludes that 
optimal use of existing water works and water rights is not an appropriate element of 
the basic purpose. 

5) h b i d z e  Institutional and Legal Barriers to the Development of the Needed Water 
SUPP~' 

The Recommended Determination conectly concludes that setting the 
minimbation of institutional and legal bamen as a project purpose would undq 
narrow the alternatives analysis and should therefore not be considered an element of 
the basic purpose. As recognized above, seeking to "minimize" W e n  to development 
of a water supply suggests that only one project could substantively satis@ this element 
whereas the Corps has identified several prom alternatives that do not invoke 
insurmountable barriers for the Applicants. While EPA agrees that practicable 
alternatives should be capable of being done, i.e, the alternatha should, not bohre 
insunmountable legal or institutional barriers, these criteria are not relevant to tbe 
statement of project purpose. EPA concludes, therefon, that minimization of 
institutional and legal barriers is not an appropriate element of the basic purpose of the 
prom 

6) Avoid Rccludbg Port-project A l t c m a ~  or Requiring Early Development of 
Additional Projects 

C 
As noted by the Carps Section -)(I) Guidelines Evaluation and the 

Recommended Determination, this element is very similar to the goal of providing the 
grtatest amount of water at the least unit' cost. Avoidiq the preclusion of post-project 
alternatives and the need to develop additional projects within an earlier t i m e h e  are 
both goals that reduce the unit cost whik providing a partkuh yield quantiv. As 
discuued earlier, c a t  b r rekvant factor that must be a m a d  in determining whether 
an alternative is m k .  Hamver, evaluations under the Section 400@)(1) 
Guideliner are not intended to enclude those alternatives that represent mmombly 
higher cort optionr, but m d d  nonetbeh be darned practicable Inclusion of this 
component as part of the bask pwpase would unduly limit tbe range of alternatives 
analyzed as p 8  d the.deternrirrstion regarding complhce witb the Section 404@)(1) 
Guidelines Rm&Mng the project purpose in the manner proposed by the Applicants 
would not albrr Qr r ampkte analysis of all pmctkable alternatives. Consequentty, 
EPA concludes thrithia qrplif*r should not be included as pmt of the bask pwpac 

7) Develop the Bat Available Reservoir Site 

We concur with the Recommended Determination's conclusion that "developing 
the best available raemir site" is not an appropriate component of the basic purpose. 



In defining a project's basic purpose, it b critical that the pu- not be unduly 
r e s t r i d  in nrb a manner that only one project may e s r e n w  be considered to the 
exclusion of ocbD r ~ w n a b l e  alternatives. The Section -b)(l) G u i d c b  
alternative analysis process is designed to ensure the consideration of all alternatives 
that meet the basic purpose recognizing, however, that there will always be alternatives 
whose ability to fulfill the basic purpose are better than others. Because the provision 
of a dependable water supply may be met by reservoin at a variety of sites, not just the 
''best" one, including this component in the basic purpose would unnecessarily limit the 
range of potential alternatives to be examined to only a single alternative and is 
consequently not appropriate. 

8) Provide Suf[icient "Reserven Water Supply and Security A p h t  Interruption 

EPA agrees with the applicant that an important component of providing 
dependable, long-term water supply to metropolitan Denver m the provision of suBcient 
" r ~ "  water supply and security againrt interruption and t h e  in fact, this element is 
inherent in the basic purpose identified and accepted by EPA However, the Corpss 
Section 404@)(1) Guidelines Evaluation and the Recommended Determination cone* 
concluded that the Section 404(b)(l) Guidelines evaluation should not be limited to an 
analysis of only those alternatives which reserves and security a m  
interruption. Alternatives which do not maximk these functions may meet the basic 
purpose of pmviding dependable long-term water supply, but may not ncmsady 
provide the most reserve or the most security. EPA believer that the practicable 
alternatives identified by the Corps would provide "sufficient" reserve water supply and 
security' against disruption. 

9) Build on Metropolitan Water Cooperation 

While EPA recognizer the value of cooperation on water supply iuua between 
Denver and its suburben communities, we caunot concur that budding on that 
cooperation is part of the bask purpoa. Instead, we believe it is clcu that the h u e  to 
be evaluated in this case is how to provide dependable kmg-tenn water supply to 
metropolitan Denver arer - a challenge whose practkability doe8 not rest on whether 
cooperation anmq public entities is improved. As noted in the R c a m m a d d  
Detenuina- a b r ~ t i r #  which do not meet current water alfobnent apemats or 
do not e n a n p  aquation &om other communities may noncthch be tecbnkally 
and logistically pmcbbb - with regard to prowding dependable long-term water 
supplies. 



10) Protect the State's Agricultural Economy 

EPA a p e s  that increasing pressure to conven water currently used in Lrigated 
agriculture in northern Colorado for use in the Denver metropolitan area may not be a 
desirable situation for the State of Colorado. EPA is not convinced, however, that any 
of the proposed Two Forks projects could significantly relieve this pressure because it is 
a result of a variety of factors, albeit including metropolitan Denver's need for 
additional long-term water supplies. This element of the Applicants' purpose criterion 
is substantially the same as the above criterion that seeks to maximize water supply for 
the Denver metropolitan area. As previously discu~scd, EPA believes inclusion of this 
criterion in the basic purpose would unneccssady restrict the range of potential 
practicable alternatives. However, this criterion may be a relevant consideration in 
assessing adverse environmental impacts associated with an alternative or a factor for 
the applicant in selecting among any practicable, less damaging alternative. 

11) Meet the conditions of the South Platte Agreement 

The South Platte Agreement allocates the amount of water to k received by 
Denver and about 40 suburban communities from the Two Forks project. Hawever, as 
noted by the Recommended Determination, alternative projects that do not meet the 
specific terms of the South Platte Agreement could potentially ptovide dependable, 
long-tenn water supplies to the Denver metropolitan area, including all of the parties to 

1 the South Platte Agreement. The basic purpose of the apement is to create a water 
u supply reservoir on the South Platte, which purpose can be met by reservoirs at sites 

other than the Two Forks location. Moreover, the Applicants do not dispute the 
absence of concrete legal and institutional barriers to renegotiating this agreement for 
another project. Nothing in the South Platte Agreement prohibits such a renegotiation. 
Thus, provisions of the South Platte Agreement could reasonably be negotiated on 
practicable future projectS and the fict that similar arrangements are currently not in 
place should not disqualify an otherwise practicabk altemtive as logistically infeasible. 
Including this requirement that conditions of the South qlatte Agreement be met as 
part of the basic purpose would severely and unneccssady limit the range of 
alternativa to be examined as part of the Section 404@)(1) Guidelines evaluation. 
Consequently, EPA can not include this factor as an appropriate element of the basic 
purpose* 

12) Provide dditioaal reservoir storage on the South Platte - 
As noted in the Recommended Determination, ahemtivu mry still be 

practicable even if t h y  would provide somewhat less yield than the Applicants' 
preferred project or storage/transfer capacity at a location other than that preferred by 
the applicant. In this particular case, the Section 404@)(1) 
Guidelines evaluation should appropriately involve an examination of all practicable 



alternative means of providing dependable, long-term water supply to the metropolitan 
,-, Denver area, without undue limits as to how, or from where, that water supply j~ 

phded .  Cbmequently, EPA concludes that including the provision of additional 
reservoir s t o w  on the South Platte as an element of the basic purpose would be too 
restrictive and is therefore not appropriate. 

13) Provide water to suburban distniuton independent of 
Denver's tap restriction policies 

As noted above and by the Recommended Determination, despite the fact that 
alternative projects may not meet the specific terms of the South Platte Agreement, 
such projects could nonetheless provide dependabk, long-term water supplies to 
metropolitan Denver. The fact that the South Platte Agreement allows water yields 
from the Two Forb project to be wed by each community aa it determines, without 
being subject to the usual allocation of taps by Denver, should not restrict the range of 
alternatives examined to only those that meet the terms of the Agreement. Similar 
arrangements could be reasonably negotiated on other projects in the future. Including 
as an ekment of the basic purpose all or some of the specific provisions of the South 
Platte Agreement vnJd severely and unnecmarily limit the range of alternatives to be 
examined aa part of the Section 404(b)(1) Guidelines evaluation. EPA, as a result, will 
not include this hctof as an ekment of the bask purpw. 

In the process of revkwiq an application for a Clean Water Act Section 404 
permit, the Corpa conducts an evaluation of the propod project's compliance with 
requirements of the Section 40ybXl) Guidelines, inchxlhq an analysis of practicable 
alternatives that would avoid potential adverse environmental impacts. In conducting 
their analysir, the Corpa considered several alter~tives, inchliq a "No Federal Action" 
alternative aa required by the National Enviranmental Polley Act F A ) .  This and 
other al@rnativu .mimed by the C o w  are dbcmwd below. 

B d  ai tbe defidbn of project purport in the EIS, the Corpa evaluated and 
r e v i d  several 8ltan8tir# to the Applicants' 1.1 MAF 'Ib Forb propod. As 
required by NEPA,-the Cotp abo reviewed a "No Federal Actionn alternative. The 
Corpa Final EIS stated that, 'A No Federal Action phn wma dernloped by the Federal 
Government to evaluate the impacts of denying permits to coastmt either of the 
ptojearpropoad bytheDWB[DcmrWater-]ab-tlvadthore 

(emphasis added) The "No Federal Actiona a d y &  ar presented in the EIS 
is described aa a situation where the Federal action is to deny permits fat rll 



alternatks reviewed requiring pennits.(emphasis added) As stated in the Corps' 
'\ - 404@)(1) Guidelines Evaluation, the "No Federal Actiont' alternative for review 

of the 1.1 MAP ' bo  Forks proposal in the EIS represents only one of many possible 
outcomes from denial of permits for all of the stmctural alternatives analyzed. 

Subsequent to the review carried out in the EIS, the Corps evaluated the ''No 
Federal Action" alternative in their review of the Section 404 permit application for the 
1.1 MAF Two Forks proposal. Based on conclusions regarding factors constraining the 
development of ground water, factors preventing maximization of future project yields 
and factors concerning whether or not groundwater is physical& available and legally 
obtainable in the entire Denver metropolitan area, the Corps' March, 1989 Section 
404@)(1) Guidelines Evaluation concluded that the' "NO Federal Actionw alternative was 
not a practicable alternative under the Section 404@)(1) Guidelines. EPA has reviewed 
the Corps' conclusion and finds that, while components of the "No Federal Actionn 
alternative as ckscribed by the Corps EIS and Section 4U4(b)(l) evaluation would 
clearly contniute to meeting metropolitan Denver's long-term water supply needs, 
design of the "No Federal Action" alternative does not appear to fully address the basic 
purpose of dependable, long-term water supply for the Denver metropolitan area. EPA 
has not based its decision on the availability of non-structural alternatives such as that 
presented in the "No Federal Actionn alternative in the Corps EIS or Section 404@)(1) 
Guidelines Evaluation. . 

The Applicants have suggested that an EPA Section 404(c) %ton action is 
analogous to the scenario presented in the Corps EIS "No Federal Actionw alternative. 
To the contrary, EPA's action under Section 404(c) in this case is relevant only to the 
discharge of dredged or fiU material for constmction of an impoundment at the 
proposed Two Forks dam site. Therefore, in taking this action EPA has not prohibited 
the.Corps from issuing permits for other strucnual alternatives which would effectively 
satisfy the basic project purpolre and which otherwise comply with the Section 404@)(1) 
Guidelines and other legal requirements nor has EPA formally endoned any other 
alternative.'3 

h prepaim of the EIS and 'ih reviewing the Seaion m r m i t  application 
for the 1.1 MAF 'Iko Forb  resemir, in addition to the "No Federal Action" 
alternative, tbb mduated several structural alternatives. South Plattc River 
resemir a l t e m h  that wen evaluated in the Corp EIS and which the Corp 

l3  It should be noted that EPA is unabk to spcdcdly utilize the Section 404(c) 
process in lieu of the Section 404 permitting process to review and approve alternatives; 
only the Corps may issue a permit under Section 404. 



deemed withh the capability of the Applicants included, "... a reasonable number and 
range of altermtks which would satisfy the need for meeting Metropolitan Denver's 
demand for water ..." Structural alternatives evaluated by the Corps included. the 1.1 
MAF Two Forb reservoir, the 400,000 AF Two Forks reservoir, the 743,000 AF New 
Cheesman reservoir, the 400,000 AF Estabrook reservoir and the 200,000 AF Estabrook 
reservoir. Thus, five different reservoir scenarios wcre considered in the Corps' 
alternatives analysis. Three locations for placement of a dam structure wcre reviewed: 
Two Forks, New Cheesman, and Estabroolc. Two different storage capacities for two of 
the locations wcre evaluated: the 1.1 MAF and 400,000 AF Two Forks projects and the 
400,000 AF and 200,000 AF Estabrook alternatives." The two reservoir scenarios 
which invoke construction of a dam at the Two Forks site, and which are, in part, the 
subject of this Section 404(c) action, are described in Sections III and IV of this Final 
Determination. 

In the Corps Section 404@)(1) Guidelines review for the 1.1 MAF Two Forks 
proposal, the Corps performed an. alternatives analysis which determined each of the 
five stTUCt\ll81 alternatives was practicable as the term is defined under Section 
230.1qa) of the Section 404@X1) 'Guidelines. That is, the alternatives each satisfied 
the basic purpose and were available and capable of being done. After review of the 
administrative record (including the Corps analysis under the Section -)(I) 
Guidelines), EPA agrees with the Corp' reasoning and conclusion that the two 
Estabrook and New Cheesman dam and reservoir projects are practicable alternatives 
to the 1.1 MAF Two Forb propourl and the 400,000 AF Twt~ Forks project that are, in 
part, the subject of this F i i  Determinationn 

l4 The Corp Final EIS, which is in the administrative record, providu a detailed 
analysis of the variou South Platte reservoir alternatives. For the purposes of this 
Final Determination, that bbmation isnot repeated 

lJ The comments on availability of practicable alternatives focuses 
almost entidy 0 #wlctructu;ral alternrtives (an h u e  not relevant to thir F i i  
Determina-) ad the definition of basic project purpo(lc (dbcwd abave). The 
Applicants not#putd either that the alternrtives arc within the cost ran#! b r  
reasonable alternathm established in the Corp' EIS and Section QOYbXl) Guidelines 
Evaluation, or the a b a n a  of institutional barriers for these alternatives. EPA har fully 
considered the Applicants' other comments regarding the practicability of structural 
alternatives other than the 1.1 MAF Two Forks proposal. For reasons set forth in the 
response io comments, EPA har concluded that these comments do not halidate the 
Corps' findings regarding practicability. 



3. Advem lm~acts of Alternatives 

As stated previously, Section 230.1qa) of the Section 404@)(1) Guideliner 
requires that " ... no discharge of dredged or fill material shall k permitted if there is a 
practicable alternative to the proposed discharge which would have less advene impact 
on the aquatic ecosystem, so long as the alternative docs not have other s w c a n t  
adverse environmental consequences." This provision of the Section 404@)(1) 
Guidelines focuses the review on potential alternatives that are both practicable and 
would have less damage on the aquatic ecosystem than the propscd discharge (i.e., the 
subject Two Forks configurations). The administrative record and this Final 
Determination identify three alternatives that are practicable to the subject Two Forks 
reservoirs: the 400,000 AF Estabrook, the 200400 AF Estabroolq and the 743,000 AF 
N m  Cheesman. Identification of these practicable alternatives now leads to an 
evaluation of their associated potential adverse environmental impacts to determine 
whether or not any of these alternatives would, in fact, have less adverse impact on the 
aquatic environment without other sipficant adverse environmental impacts. 
Information that follows regardine impacts associated with the 1.1 MAF Two Forks 
proposal and 400,000 AF project is provided for purposes of comparison to the three 
identified alternatives. 

Data regarding potential impacts to the aquatic ecosystem associated with the 
subject Two Forks resenairs and alternatives are derived directly from information 

L 
contained in the Corps* March, 1989, Section 404@)(1) Guidelines Evaluation. 
Conclusions regard'ig these potential impacts are summarized below and are provided 
in this format for the purposes of comparison. 

DIRECI' LOSS OF RIFFLE AND POOL COMPLEXES 

1.1 MAF Two Forks losr of 281 acra 
400,000 AF Two Forks lossofl%acres 
400,000 AF Estabrook loss of 41 acres 
200,000 AF Estabrook loss of 22 acres 
743,000'AF New C h t c s ~  1- .&f 44 acres 

DIRECI' WACIS TO SUST- STANDBG.CROP QF TRQW IN STREAMS 

1.1 MAF 'hvo Fatr loss of 36,575 pounds 
400,000 AF 'hvo Fdib loss of 18,200 pounds 
400,000 AF Estabrook loss of 6,400 pounds 
200,000 AF Estabrook loss of 900 pound 
743,000 AF New Cheesman gain of 4,900 pounds 



1.1 MAF Two Forb loss of 299 acres 
400,000 AF T m  Forks loss of 214 acres 
400,000 AF Btabrook loss of 248 acres 
200,000 AF Estabrook loss of 188 acres 
743,000 AF New Cheesman 1 0 s  of 59 acres 

Data regarding potential adverse impacts to the aquatic ecosystem associated 
with the subject Two Forb configurations and the three alternatives summarized in the 
above table clearly indicate that, with only one exception, the three alternative projects 
are projected to have fewer adverse impacts. The above table recopha that the 
400,000 AF Two Forb project would be expected to have approximately 34 fewer acres 
of wetlands impacted than the 400,000 AF Estabrook alternative. However, based on 
evcxy other comparison of potential impacts to wetlands, trout standing crop, and riffle 
and pool complexes associated with the subject Two Forb projects and these three 
alternatives, EPA concludes that the alternatives would each have ksr adverse impact 
on the aquatic ecosystem than either the 1.1 MAF Two Forb proposal or the 400,000 
AF project.16 

In accordance with section 230.10(a), EPA also conridered whether alternatives 
which are less damaging to the aquatic ecosystem would have "other signi6cant adverse 
environmental consqucnces." The Corps stated in its analysis that it expected the 
direct non-aquatic environmental effects of the alternatives to be sipif5cant. The 
Corps' analysis, however, demonstrates that the non-aquatic environmental impacts of 
the alternatives would generally be less severe than those associated with the 1.1 MAF 
and 400,000 AF Two Forb impoundments. Thus, the record demonstrates that the 
relative nonaquatic, as well as aquatic, impacts of the subject Two Forb projects are 
greater than the alternatives. In addition, EPA believes that the non-aquatic effects of 
each of the three alternatives are not sacient to outweigh the substantially lesser 
damages to the aquatic ecusystem that area associated with the alternatives as 
compared witb the subject Two Forb projects. EPA therefore concludes that the three 
alternative projects & not have "other significant adverse consequences' within the 
meaning of 40 CFR Section W.lO(a). 

l6 Although the above analysis is largely quantitative, EPA believe, that these 
quantitative losses indicate the significantly larger losses from the propowl projects. 
However, the administrative record shows that the disparity between the project and the 
alternatives in terms of quality of emritonment lost is evcn greater. 



EPA's evaluation of the administrative record regarding the analysis of 
'U altema- leads to the following conclusions: 

1. Them are three identified alternatives to the subject Two Forks projects that 
arc practicable under the Section 404@)(1) Guidelines: the 400,000 AF 
Estabrook, the 200,000 AF Estabrook, and the 743,000 AF New Cheesman. 

2. Each of these three practicable alternatives has leu adverse impacts on the 
aquatic ecosystem than either of the subject Two Forks projects. 

3. None of these three alternatives to the subject Two Forb projects is expected 
to produce other significant environmental consequences (when compared to the 
subject projects). 

Therefore, EPA d u d e s  that due to the availability of less damaging 
practicable alternatives, neither the 1.1 MAF Two Forks proposal nor the 400,000 AF 
Two Forb project would comply with requirements set forth at Section 230.1qa) of the 
Section 404@)(1) Guidelines, because expected project impacts are clearly avoidable. 

Extensive review by the Corps during the NEPA -is and Section 404(b)(l) 
Guideliner review for the 1.1 MAF ?Lvo Forks propcmal hund that there were several 

L, structural alternatives to satisfy the basic purpose of providing a dependable, long-term 
water supply to the Denver metropolitan area. Atter review of the administrative 
record, EPA 6nds the Gorp' conclusions regarding practicability to be reasonable and 
supported by the administrative record Based on impacts to the aquatic ecosystem 
associated with each of the W b k  alternativa, EPA &a determined that there are 
practicable alternatives to the 1.1 MAF ' hm Forks proposal and 400,000 AF Two Forks 
project which have lerr adverse impact on the aquatic eaxystem. After review of the 
administrative record, EPA further finds that thoce alternatives do not have other 
significant adverae coasequencer. In qaching the# hdin@, EPA has not relied upon 
any factbr of the "No Federrrl Actionn alternative. Further, while there may be 
additional m k  abrnativu which were not addressed in the Gorp review or 
which have since this Section. Wc) d o n  began, EPA .tfas mt -relied on such 
i n f o e  id' its bdings regarding alternatives. 

- 

E P A f i n d r ~ t t h e ~ ~ ~ i n t h e a b o v e ~ n t ~ t i o n e n k s r  
damapg to the aquatic ecoyrtem and do mt have otbcr ovlcrriding environmental 
impacts. Because.of the clear availability of pmctkable rltenrrtirnr to the 1.1 MAF 
Two Forks propod and 400,000 AF Two Forks project which w d d  have krr adverse 
impact on the aquatic ecosystem, EPA 6nds U t  the impoundment altemtivw which 
would be located at the Two Forks dam site do not satisfy Section 230.1qr) of the 
Section *)(I) Guidelines. 



VL MITIGATION MEASURES 

Recognizing the si@cant adverse impam associated with the subject TWO 
Forb resewoh, the Applicants have proposed an ambitious and extensive set of 
mitigation measures in an attempt to compensate for these impacts. By proposing 
these mitigation measures, the Applicants contend that the adverse impacts would be 
reduced and/or o fk t  to such an extent that the adverse impacts should not be 
considered "unacceptable" under Section 404(c). Notwithstanding our conclusion that 
the adverse effects of the subject projects are unacceptable in light of the availability of 
practicable, less damaging alternatives, EPA bar reviewed the mitigation proposed by 
the Appkants.17 Based on this review, EPA has determined that the sigmkwcc of 
the loss and damage to fishery and recreational areas caused by the subject Two Forks 
projects would be so great that the mitigation speci!ically propored by the Applicants 
would not provide adequate compensation, and consequently there effects would 
constitute an unacceptable adverse effect under Section 404(c). 

OF PROPOSED WGATION 

The wetlands mitigation proposed by the Applicants comista of various 
restoration methods (ie, "treatxncnt") on 310 acres of riparian lands which would be 
selected from area8 akng the North Fork of the South Platte River end along the river 
in the South Park Selection would be besed on enhancing areu which currentlyT are 
generally in a degraded condition. The mapr treatment methods proposed include the 
use of hydrolo@ nmdiktion measures within old stream channeb end kw overbank 
areas, LUC of f e w  to reduce gmdq stress md to allow natural reperation of 
wetland vegetation, and use of aekcted ptantings of woody and be- wetland 
S P Q ~  to Covet aDd f 0 n ~  The AppblltS abo b t m e n t "  of 
appmimatety 700 acres of wethnA. by the fencing of those segmenta of the South 
Platte River which would abo be arm utilized for mitigation of impacts to other 
aquatic icsourcu hu u a resuit of i n h t i o n .  Fencing would mtrkc livutock a- 
which hhtorialty h~ destroyed wetland vegetation. Thc Corpr' propaed pennit 

l7 The m t a  s p c d d y  proposed mitigation u part of ita proposed 1.1 MAF 
impoundmtns In tbs Gorp analysis of the 400,000 AF Tm, Farlo impoundment 
considered mitipdaa annpambk in type to that propored fot the 1.1 MAF proposal, 
modiiied to reflect the malkrT 400,000 AF project. Thm, EPA's cmcem cxprmed below 
regardiq the mitigation propod by the Appkanta for the 1.1 MAF proporrl apply 
equally to the 400,000 AF project. The Agency's analyrm of mitigation associated with 
the Applicants' corrective action proposal is contained in Section VII, Pro~osed 

e m  ActjPB, below. 



conditions would require the development of a detailed wetlands mitigation work plan 
i d  

within two of permit issuance. 

In their mitigation plan as offered in the January, 1989, Corps Permit Conditions 
document, the Applicants propose "one of the most extensive mitigation plans for fish 
ever planned in Colorado." The primary geographic focus of the aquatics mitigation 
plan is the upper South Platte Basin. The aquatics mitigation propod contains four 
general components: 

(1) Stream Habitat Mitigation 

(2) West Slope Stream Mitigation 

(3) Reservoir Fishery Benefits 

(4) Stream Access Additions 

These components are described further below. It should be noted that the Corp' 
proposed pennit conditions would require the development of an aquatic mitigation 
implementation plan within two yean of permit issuance. 

The Applicants propose to enhance instream habitat primarily in the South 
Platte drainage to cause an increase in game fish biomass qua1 to or exceeding 90 
percent of the net stream biomass lost .(36,575 pounds) as a result of the 1.1 MAF Two 
Forks reservoir. This enhancement is proposed to be accomplished by improving 
stream habitat throw modikation of reservoir re- in the South Platte and Blue 
River system. This hodi6cation of Clawr, termed an "operational flow plan," is 
propascd and desigaed to achieve a-ce between stabilized stream flow conditions 
for extended period8 of time, reductions of peaks at higb Oow periods, increased flow 
during winterr, ream& - m e  levels for recreatipnal reservoir fisheries, and 
more padud opafional mmsitions between high and low This operational flow 
plan is daaibe& in tbc Applicants' .document entitled "Operational Flaw Plan and 
Reservoir -tion Rognm For The Demer Water Department Raw Water 
System, Draft FiiNavember 1W." The Applicants propose to implement this plan 
ptimrvily to increase trout biormul in the upper South Platte Rivcr drainage. , 

The Applicants state that "the [operational] flow plan is dependent upon Two 
Forb and cannot be implemented prior to the compktion of the project." (August 31, 
1990 submission, Attachment 1, "Summary of Agreement Regding Mitigation of 



Aquatics and W W e  Impacts Resulting From Two Forb Dam and Reservoir, page 2 )  
The mitigation plan in the January, 19%9 Corps Permit Conditions document also states 
that Wry Lit* fkxibility currently exists to manage flows on the South platte River for 
fishery habitat without losing water developed for metropolitan water cutomen. The 
addition of 'Tkro Forb will provide greatly increased flexibility." Becaw of these 
constraints, the mitigation plan notes that the operational flow plan would be 
implemented only after Two Forb is on line. It is proposed by the Applicants that the 
flow plan would also assist in reservoir "rehabilitation" e&rts developed to improve 
reservoir fisheries. 

The Applicants propose the installation of a low level outlet valve at Elevenmile 
Reservoir to minimize warmer surface water releasea It is suggested that the resulting 
controlled release of water from the reservoir would improve trout habitat in the 
stream below the reservoir. 

The Applicants also propose to implement watershed improvements on 87 miles 
of sport h h  habitat, in cooperation with CDOW. Watershed habitat improvement 
techniques couM include: fencing, revegetation, lo@ rafts, tree revetments, riprap, 
boulder placement, gabions, low water dams, deflectors, and fkw optimization, The 
A p p h t s  propose to establish a $10 million trust to fund expenditures for watershed 
habitat improvements, stream monitoring, expanded fish propagation facilities, and 
operation and maintenance of thw expanded facilities. 

b. West Slom Str- . .  . 

The Applicants p r o m  to improve the stream fishery on the Blue River in 
Summit County by flow enhancement. Through the operation of the Two Forb 
reservoir, the Appkmta ppoa  to redua peak flows on the Blue River between 
Dillon Dam and Green Mountain Resen&. It ia stated m the Applicmta mitigation 
plan contained in the January, 1989, Cofp Permit Conditions document that the 
reduction of those perb WOW subs tan^ improve firb habitat on the Blue River. 

T b c ~ ~ t o ~ t h e t n r r t f u n d t o ( l ) e n o b l e C D O W t o e & c t  
necesray f b b m t i o n  ud stockin# uf Two Forb rue&, (2) expnd the 
Colorado Fi& lhgrrpp anti, (3) annually stock ud ptOvidc &hay maintenance 
at the ruemrir rolaDaed by Q)OW. The Applicants would a m d t  with CDOW to 
ensure strategic p k e a m t  of W m t  improvement smrctuter m the r u e d  bottom, 
and implement b h  stockiq as soon as Two Forb resendr be@ to 6lL ' Mmovcr, 
the Applicants would makc available additional ruervoin for rehabilitation of reservoir 
hheries, and the stream fisherk a h  these resenairs, and conrauct r rprwning 
channel near the inkt of Spinney Mountain Resenair. The Appliants would also 



make available to CDOW the oppomniy to renovate Tarryall Reservoir. Finally, the 
Applicants pMQore conveyance to CDOW of water rights needed to continue to 
operate existing nursery raceways located below Chatfield Reservoir as well as the 
planned expansion of those runs. (January 1989 Corp Pennit Conditions Document) 

The Applicants propose to supplement fish biomass by stocking the new Two 
Forks reservoir and "reclaiming" and restocking other South Platte reservoirs. n i e  TWO 
Forks reservoir would be available for fishing. The Applicants maintain that because 
Antero, Spinny, Elevenmile, Tarryall, and Cheesman reservoirs contain more "rough" 
fish (e.g., suckers, yellow perch) than trout, salmon or other game fish, conversion to 
game fish £rom "rough" fish would "greatly improve" recreational fishing. As described 
in the operational flow plan, the Applicants would "reclaim" the river/reservoir system 
by removing all fish and restocking with game fish (e.g, trout, salmon) which 
"temporady" results in nearly 100 percent game fish. m e  Applicants have noted that it 
is most efficient to "reclaimn with rotenone, a fish neurotoxin. Thir would result in 
"rough" fish being almost totally eliminated from the reservoin, generally taking quite a 
few yean to become reestablished. According to the operational flow plan, the initial 
reservoir reclamation program would take, at a minimum, over four years to complete. 
This "reclamation" procedure requires human intervention to maintain as there is an 
initial chemical "reclamationn program, and then periodic "reclamationn as needed The 
Applicants acknowledge that public reaction to "reclamation" is usually negative. 
Therefore, a public information program would have to be developed and initiated 
prior to starting any reclamation. The Applicants have a h  stated that public concern 

L could be defwed to some extent by hiralizing harvest limits during the year prior to 
nreclamation." 

d. Stream Access A- . . 

The Applicants propore to provide public access to 13.9 miles of previously 
private streambank along quality fishing r e a c h  Further, the Applicaatr would form a 
Wildlife Mitigation Team with CDOW to coordinate implementation of aquatics 
mitigation and use the tnut fund to monitor the stream fishery. -. 
3. R e c r e m  

Regamthq mitigation for the recreation impacts resulting from the 1.1 MAF Two 
Forks resen&, am with the aquatic impacts, the Corpa propored to require that, within 
two years of pedbumce, the Applicants develop a mitiption impkmentation plan. 
The plan for recreation mitigation would be developed in conjunction with the U.S. 
Forest Service and submitted to the District Engineer for approval prior to dam 
construction. 



In general, the Applicants propose to create a 55-milc long multiple-we - /  

recreation conidor h m  Charfield State Recreation Area to Lake George. This 
corridor wou# include: 

A South Platte Visitor Center at Kasskr, urban gateway to the South 
Platte Basin; 

New picnic sites in Waterton Canyon; 

13 miles of new trails in the vicinity of Two Forb; 

17 miles of relocated trails around Two F o r b  

Boat ramp and attendant road improvement8 on both arms of the 
reservoir; 

Reservoir boating and fishing; 

Support for a pristine non-motorized recreation area on the west side of 
the reservoir, 

Overnight campgrounds with 100 campiteq 

Picnic grounds and parking areas for day use; 

Scenic backcountry trout fishing and h&iq in Wikkat Canyon; 

Additional picnickias and cam- facilitier near Lake George; and 

I m p m d  kayak opportunities, with put-ins and talteeut8 on the North 
Fork. -. 

Further, tlm Applkaatr would propose to provide recreational improvements (1) 
along 25 mila d the North Fork; (2) within Waterton Canyon; and, (3) to the river 
south of QI#rrra lweNOir. 

As~btdebmhercinthirFdDete~tion(~mradnl,Vn, 
~),thenatureandscopeoftheadvlmeimpacts 

to the aquatic ecosystem and Bberies as we1 as to the recreational values of the site 
resultiq h m  any of the Two Forb projects would be very artenrive. As a result of .- 
implementation of the 1.1 MAF Two Forb proposal, there would be a direct loss of 



30.1 miles of a relatively large, free-flowing river system which is in close proximity to a 
L-. major metropolitan area and which has unusually high habitat, recreation, and aesthetic 

values. To attempt to address those lost values would clearly require an extensive 
mitigation plan and effort. 

For the reasons explained below, the EPA Headquarters Office of Water has 
reviewed the mitigation offered by the Applicants and determined that it would not 
adequately offset the adnne effects to fisheries and recreation areas that would be 
caused by .creation of the Two Forks impoundments. This conclusion is based upon 
two mding. Fink due to the magnitude of the undertaking, the many uncertainties 
involved in implementing mitigation on such a scale, and the lack of specificity in the 
proposals, EPA questions whether the Applicants' &tigation goals are achievable. 
Second, even if the mitigation objectives were achieved, they would replace the current, 
vital aquatic ecosystem offering exceptional fishery and recreational valuca within a 
single location easily accessible to Metropolitan Denver with lesser quality recreational 
and fishery areas, disparately located, and which would require human intervention to 
create and maintain. k d  on this record, EPA m& that such "compnsation" would 
not be adeq~ate.'~ 

Information in the administrative record regarding the proposed mitigation 

L measures underscores the diBcdties and uncertainties imroIved in mitipting for the 
extensive losses that would result &om consauction of any of the subject the Two Forks 
projects. The mitigation requirements proposed to be included in the Corps Section 
404 permit are extensive and cover many issues. A number of the proposed mitigation 
actions would be complex, and others costly. Howenr, EPA's review of the 

la The Applicants have argued that EPA was required, as part of the consultation 
process, to enter into extended discusions regarding the mitigation measures that would 
address EPA's concerns about tbe ad- impacts of the Two Forks impoundments, 
~owevei,  as dimmed in Section I& above, the Assistant Administrator for Water and 
her staff haw caaruhed extenrively with the Applicants in order to discuss the issues in 
this proceediyp. EPA does mt bekw the:- and tcwtdy pmvisionr relating 
to consultation impore on the Agency the obligation to redesign the Applicants' 
mitigation p m p a 4  rr opposed to consulting with the Applicant repding the 
information in the record or additional information the Applicants wish to provide. A 
discussed below, EPA has concluded tbe mitigation proposed by the Applicants would 
not adequately compensate for the resources that would be lort if the Two Forb 
impoundments were to be built, and this conclusion is supported by the administrative 
record. 



ad&trath record shows significant uncertainty with respect to the nature and \I 
effectivenea of m r ~ . ~  of the proposed mitigation, in part because of the inherent 
diffidty in tmQnaLing any mitigation effort to addrev such extensive impacts. 
proposed mitigation requirements set goals for what the mitigation should achieve, but 
there are relatively few specifiu a to & those goals would be achieved. Indeed, the 
proposed permit conditions require the development of "specific implementation plans" 
for, hter alia, recreation and aquatiu mitigation. Thaw particular plans are to be 
develow within two yean of permit issuance, to provide for certain goals identified in 
the permit conditions. The time period needed for developing plans ckarly reflects the 
difficulty in evcn designing appropriate mitigation on such a scak. However, it also 
adds significant uncertainty as to prechly what mitigation actions would be undertaken 
and what likelihood of succesa they would have. In addition, this uncertainty regarding 
the yet to be developed mitigation plans makes it diflScult to determine whether the 
mitigation measures would be rearonably impkmentabk or enforccabk as permit 
conditions, further underscoring the unacceptability of the mitigation to account for the 
adverse effects to fishery and recreation areas. 

It appears that some of the mitigation goals would involve methods which, EPA 
believes, may not in fact achieve the mitigation goals. The primary method through 
which the Applicants ,would achieve biomass increases is through.the operational flow 
plan. However, increasiw fish biomass through this method m an uncertain "science" , 

because of the Mculties inherent in manipulating land-scape scale habitat components. 
Con- with the ability of this technique to achieve mitigation objectioar has also been LJ' 

expressed by the Corps, which stated in tbe EIS: 

It does not appear that 90 percent replacement can be achieved with the 
number of stream miles propo8cd h r  watershed habitat improvements proposed 
in the Applicant's plan. The Applicant appears to be relying to a greater degree 
on flow modifhtiom to obtain 90 percent replacement than is believed 
appropriate at this time. However, tbe prediction of i~taincd standing crop 
increases due to flow madikation and watershed improvements ia not an exact 
science and 90 percent replacement of biomam may ibdaed be attained with the 
Appbt'r phn. Nevertheley a the IS b&sved 

. . 
wa-e to 

90 (emphasis added) 

The- . . arrockted with inmeasins firh biomuc through m operational 
flow plan, stream hSbitat enhancement and riparian restomtion are subatantid The 
Applicants oKWW asentially salt to recre~te the pbydcrl chncteristia which naturally 
occur in the South Platte project area and which are neceu~ry to support indigenous 
fisheries. The necessary elements include fie and pool compkxer, as well as substrate 
conditions (i.e, gravel, cobble, boulders) which help support invertebrate communities 
that serve, as a food source for fish populations, and vegetative cover which help 



maintain favorable conditions for fisheries. The streams intended to k enhanced by 

b~ 

the mitigation measures, unlike the canyon streams in the South Platte area, are 
meandering bodies of water traveling through open vegetated meadows which do not 
have comparabk water quality conditions, substrate or vegetative cover.I9 

The uncertainty regarding the potential success of the proposed mitigation b 
underscored by the extended period of time that would be needed before mitigation is 
fully implemented. Regarding mitigation for fisheries, the proposed permit conditions 
provide that "at least 90% of the net 1- of instream trout biomass shall be replaced, 
within ten yean of implementation of the flow management plan [also calkd the 
operational flow plan].," There would be a significant delay before even this level of 
replacement would occur. The operational flow plan ir to be commenced "immediately 
following the completion of the reservoir reclamation program," which in turn would be 
"implemented immediatciy upon completion of construction." According to the 
operational flow plan, under optimum hydrologic conditions, it would take over four 
years to complete "reclamation" of the reservoin. However, the AppIicants 
acknowledge that "the most likely sequence of events for initial reclamation would have 
to include longer periods during different parts of the p ropm to account for natural 
hydrologic events (wetter or drier yean than average)." In addition, the Applicants 
have stated that a reasonable period of time to validate the results of the aquatia 
mitigation is ten years after implementation of the operational flow plan. 

2. Inadequac" of Mmgasm Ob!-= . .  . . . to- f o r m  and Jloas t~ 
Fisheries and R e c r e w  A r m  L. 

Even if all of the problems discussed above could be overcome, the Assistant 
Administrator for Water finds that the exceptional recreational and fishery values lost 
and damaged by creation of the Two Forb impoundments would not be compensated 
for by the proposed mitigation. 

The chief deficiency in the recreation mitigation propored by the A p p h t s  is 
that it would replace a location where the public can enjoy a multitude of recreational 
activities in a spectacular aesthetic setting close to Denver with lerr diverse recreational 

l9 EPA'r iOybX1) guidelines recognize the unique hydrologid characteristics of 
riffle and pool which arc one of the areas defined ar a "special aquatic site." 
Section 230.45. characterized by the rapid movement of mter over a coarse 
substrate in riffles resultiug in a rough flow, a turbukat mnfaa and hi@ dbw,hed 
oxygen levels in the water, pooh arc chatactmid by slarvct rtterm velocity, a 
streaming flow, a smooth surface and a finer subatrate, conditions which am highly 
conducive to formation of the high fish biomass found in the South Plsltte area, and 
which are not naturally occming in the rivers proposed for aqua- mitigation. 



components scattered at various locations generaw further from the City. This concern 
was echoed by the Corps in the EIS: 

Opportunities appear to d t  to replicate the lost recreation opportunities 
through a variety of acquisition and denlopment schemes invohg lands that 
are currently unavailabk to the public. However, since IJO substitute areas crrist 

de the same combination of aua - 
the same locatioh the mitigation measures identify different, although sometimes 
overlapping, areas for mitigation of the major impacts: the Blue and Colorado 
Riven and Williams Fork for quality fishing; the North Fork of the South Platte 
and Blue Riven below Rock Creek for rafting and kayaking; and the North Fork 
of the South Platte River for dispersed recreation. The fact that these measures 

- could exceed the actual acres or stream miks affected by the project does not 
imply "over" compensation, but merely recognizu the scarcity of large river 
resources, like the South Platte Rivcr, which are capable of simultaneously 
accommodating a multiplicity of quality recreation activities. (emphasis added) 

For exampk, part of the recreational fishing mitigation consists of stockiq the 
Two Forks resenair and "reclaiming" and restocking other, existing South Platte 
reservoin. This open water fishing would not be a comparabk recreational experiencu 
to the instream fishing now provided by the site. While the p r o m  mitigation would 
also provide new public a m  for instream fishin& the affected areas would not be 
remotely camparable to the lost areas because t h y  would be further from Deavcr, they 
would not replicate the lost fishing opportunities in terms of fish size or abundance, nor 
would t h y  compensate for lost boating opportunities. As stated by the Corpr in the 
EIS: 

Impacts to rafting and kayaking on the Colorado River would stin remain after 
mitigation. In addition, displacement of usca in Waterton Canyon, other than the 
relocation of the Coioracb Trail, would still remain. W e  this displacement was 
identified as tempomy, it is nevcrthelesr important because of the estimated 7- 
year time period iwohed. -. 

h M i c  to a quality fishing opportunity within SO milet or less than an 
h d 8  drk of tbe Metropolitan Denver [sic], would be lost. After boura and 
short~~forqur l i ty~hingwouldnotbeavo i l sbk .  Noneofthesegments 
that rephm the last prblie access to a quality trout ffihtry is capable of 
r e p ~ b c c o m b h a t i o n d f b h s i z e , a b u n d m c e d b h r a d s p a r ~ l v  
~ n i c s e t t i n g i n t h e 1 5 ~ o f ~ ~ C a n p n w h i c h w o u l d b e 1 # t t o  
inundation. None of the propod mitietion actions way# replace the unique 
combination of recreation opportunitier which includes quality stream fishing in 
as close proximity to population centen and user group. 



L 
Thy while the proposed mitigation provides "comparablen compensation 

measured solely m terms of the number of stream miles enhanced as compared with 
the number of miks lost, EPA does not believe that such an arithmetic approach 
captures the im-t combination of values of the systems lost and created. EPA's 
evaluation has, rather, focused on the totality of the recreational values that would be 
impacted and the extent to which the mitigation measures would compensate for those 
losses. In EPA's judgment, based upon this record, the Agency concludes that the 
recreational mitigation offered by the Applicants would not compensate for the 
exceptional recreational opportunities that would be last, and therefore finds that the 
adverse impacts to recreation are therefore unacceptable under section 404(c). 

EPA also believes that the proposed mitigation for Wries, even if successful, 
would not adequately compensate for the damage to and lorr of this resource that 
would occur as a result of the Two Forb projects. The Applicants propose to 
duplicate a robust, naturally occurring, integrated aquatic ecosystem through alteration 
of other aquatic habitat, artificially modifying that habitat in an attempt to create high 
quality habitat conditions necessary to support and sustain sipu6cant numbers and 
densitia of 6sh. One tangible result of this (which the Applicants concede) b that the 
fish biomass densities would nemsarily be h e r  in the mitigated streams than in the 
lost portions of the South Matte area While the Applicants seek to compensate for 
this de-ncy by mitigating more stream miles, this doer not compensate for the faa 
that they cannot recreate the exceptional existing conditions which sustain high 6sh 
biomass densities in the South Platte river conidor. In addition, the AppIicanu' 
exclusive focus on biomam neglects other important measuru of population vitality, 
including whether an appropriate range of age classes har been established. Moreover, 
as a result of thia narrow focus, the mitigation proposals do not completely address loss 
of the specific type of habitat; such replacement would, of course, be virtually 
impossible because it would essentially require construction of a bee-flowing river 
system, including a canyon. 

.EPA's concerns that the Applicants arc not compensating for the unique habitat 
values in the South Platte River comdor are shared by the Corp While the EIS 
acknowledged that propod habitat improvement would seek to compensate for a 
substantial amaunt of the habitat and biomam loss by improving conditions on certain 
streams, the aQP stated. 

. -- 

The of the propored 1.1 MAF Tum Forb reservoir would constitute the 
most impact to 6sh populations m the South Platte River Syrtcm . . . . 
The instream mitigative measures would not result in a quality habitat equd to 
that which would be impacted by the proposed Two Forb project in another 
riverine habitat of equal site. 



F e ,  of the mitigation pro-d b~ the Applicants i w o h  "re~laimine~~ -.J 
and restockh# several South Platte rese~yoirs with game kh. This procedure requires 
an initial treatment of the water colwnn with a neurotoxh to kill almost all fish, prior 
to restocking with game fish. Thus, this mitigation measure would eliminate the existing 
diverse, indigenow fish populations of those areas in favor of a human induced and 
maintained fish population. As "rough" fish populations (e.g., suckers, yellow perch) 
reestablish, treatment and restocking would again be necessary at periodic intervals. In 
short, the Applicants propose to replace of a naturally occunhg, well-balanced fisheries 
ecosystem with a variety of artificially created aquatic habitats that will continually 
require human intervention to foster and maintab 

B a d  on factors dkussd above, EPA concludes that the compenratoy 
mitigation offered by the Applicant, even if successful, would not cumpenrate for the 
fishery area lost as a result of the subject Two Forb impoundments. 

In conclusion, EPA recogxbs the . M t y  in compensating k w  kmcs to 
fisheries and recreation of the scope and nature of t h e  that would result h n  any of 
theTwoForbprojccts. T h t A g c n q ~ ~ t h a t t h e p r o p o a d m i t i g a t i o n  
requirements are feitfy extensive, and reflect the difbl ty in even dmi@q goah for 
such mitigation masum. However, we 6nd that all of the prapoced mitigation 
m e a s u r e r f o r d i r h e r i e s ~ ~ t i o n W M J 4 e r n n ~ t t b C ~ O f ~ ~ W i t h  
respect to design and implementation, result in sigruficant lorrer to 6hrier and to 
recreation areas remaining after completion of the prow 



As stated in Section I1 of this document, in response to final ~~nsultation 
procedures outlined in Section 231.6 of EPA's Section 404(c) regulations, the Applicants 
submitted a corrective action proposal to EPA Headquarten in a document entitled 
"Corrective Actions For The Denver Area's South Plattc Storage Props& Juty 20, 
1990." The Applicants submitted additional supplemenmy information in a document 
entitled 'Responses to EPA Questions & Requests 'for Information, August 31, 1990." 
The Applicants also submitted an August 31, 1990 letter and enclosures to EPA entitled 
"Supplemental Materials to Accompany the August 31, 1% Corrective Action 
Submittal." These materials were not submitted to the Region Vm Regional Decision 
Officer for his review and consideration and, therefore, were not addressed in EPA 
Region Vm's Recommended Determination. 

The proposed corrective action is basically the 400,000 AF ?kro Forb project 
that was reviewed as an alternative to the 1.1 MAF Two Forks proposal in the €IS. 
For p u p a  of the conective action, the impoundment size was increased to 450?000 
AF and the ruemi. operation modified for implementation of an operational flow 
plan. The corrective action proposes a reservoir with the dam structure at the same 
site as the 1.1 MAF Two Forks proposal. Because the aquatic-environment that would 
be directly a-d by the corrective action proposal n subatanmlly the same as the 
area that would be affected by the 400,000 AF project reviewed in the EIS, much of 

L the information wad by EPA in its review of the a f l d  environment is bared on 
material in the EIS in addition to materials submitted by the Applicants. The 
comctive action alternative would have 44Q000 AF of storage availabk for water 
supply, and 50,000 AF of storage availabk for aquatic fkm management upstream of 
the resemir. 

As with the 0 t h  'hra Forb projects, the major physbpphic landscape feature 
that would be directly deacd by the 450,000 AF Two Forb proposal is the South 
Plattc River conidor betmcn the p r o m  dam site, and the uptream extent of the 
reservoir fkiod pod on the mainstem and North Fort For the mainstem, the upstream 
boundary of tb "mxmd maximum poor would he appxhmtely 4.3 stream miles 
dowmcmm dnr eba#aan Dam (one tenth of a mile upstream from tbe lower 
boundary of tbr W i p m  Club). Oa the North Fork, the upstream bowx&ry would be 
approximately 7.6 stream mikr downstream fram the town of Piot, Colorado. The 
450,000 AF constbe action reservoir would directly a f k t  24.2 mikr of river iaduding 
6.1 miles of the North Fork of the South Phtte, and 181 miles of the miastern of the 
South Platte. As stated prcviousiy, the dam st~chrre for the 450,000 AF "Ih Forks 
proposal wauM be placed at the same site as the 1.1 MAF Tho Forks proposal and 
400,000 AF project and would be of similar design. In addition, the conective action 



proporal inchdes rnodi6~8ti01~ in the timing of filling the reservoir, relative to 
implementath of the mitigation. 

The correctin action proposal would inundate a divem rinrine, wetland, 
riparian complex with sigdicant aquatid6shey and recreation values. A summary of 
the adverse emrironmental impacts to wetlands, recreation, and aquatics follows. 

Tbe corrective action proposal would result in 226 acres of wetlands b t  
(Applicant subxnission, August 31,199Q Tabk 1, page 3), which b appmximtely 52 
percent of the wetland resources within the project vicinity, as defimd by tbe Corpr in 
the EIS process to include the reservoir impoundment zone and a mmmdhg baer .  
Based on tbe EIS dimmion of the 404000 AF pro- wetlmd(riparian resources lost 
would be concentrated along the stream reach inundated and direct losses would 
primady affect scrub-shrub communitica, with tbe willow thicket and stream-side mix 
typeshavingtbegreatestkl68u. 

The comtruction of tbe conectivG action proposal would result in the inundation 
of 24.2 mikr of the North Fork and mainstem of tbe South Platte River. Inundation of 
these river reaches would e b b a t e  most of tbe existing recreation opportunitka directly 

. and indirectly assodated with thi$ portion of the South Pktte system including stream 
h h i q ,  developed cam- scenic viewing, river boating, tubing, and pidcldyt Private 
facilities within the project area would abo be lort as a direct result of inundation. In 
addition, as noted in tbe ELs, existine public acau to n t i t M l -  mnrld be 
greatlyreduadasarerultofinundatitMlofroadsandtmi!6. 

IFheopporn;mityforoutQor~titMlakmgriverwaysiainhighPndpwing 
demand F \ r s t h e r w m , ~ S o u t h P k t t e p r o j e a a r e a ~ t h e o ~ a r e a ~ t h i n a  
convenient driving distance where a relatively ~tunl setting rrlong a major 
w a t e n v r y b - I b t c f o r ~ d i s p e r s e d ~ t i o n u s e ~  Ind*benea 
reaeatiaad ham tre of tbe resemir, it is utimated tbat 111,000 RVDa 
a n n ~ , ~ b ~ ~ t b e y e u # ) l O ~ i n ~ t i o n c r u w d b y t b e l O Q O O O A F  
project Actual mcmticml hapaas would be expected to be slightly bi@er fix tbe 
454000 AF carrtctive actba propod. As with the 1.1 MAF 'hPo Forb popcwal, the 
propoadconectiveactiont~~~rvoirarouldcompletelydi#uptthe~tioeuse 
o ~ i n W a t e r t o n ~ d u r i n g c o m ~ n , i n c l ~ ~ o i t h e P t n t f e w  
miles oi the Colorado Trail and the trailhead facilities. 



As stated above, the corrective action proposal would inundate 18.1 I 

mainstem of the South Platte River, and 6.1 miles of the North Fork of the 
Platte River (Applicant Submission, August 31, 1990). Therefore, the correc 
proposal would result in the inundation of a total of 24.2 miles of free-flowin 
miles on the South Platte Rivtr. Of the total South Platte River miles which 
inundated for the corrective action proposal, EPA Headquarten estimates thi 
miles are currentiy classified as a "Gold Medal Trout Water" fishery by CDO' 
the corrective action proposal would result in the inundation and direct loss o 
approximately 77 percent of the current Gold Medal stretch on the South Pla 
project area. The Applicants have estimated that the inundation from the cor 
action proposal would result ia a sustained trout standing crop low of 19,527 F 
biomass (Applicant Submission, August 31, 1990, Tabk 1, page 3). The come 
action proposal; would also result in the low of at least 1% acres of rifflefpool 
complexes. 

ACTION M-TION 

The fundamental elements of the mitigation plan submitted by the Applic 
their corrective action proposal arc the same as the ekments of the mitigation F 
proposed by the Applicants for the 1.1 MAF Two Forks impoundment proposal. : 
Howcver, to compensate for adverse enviromental impacts associated with the ' 

proposed corrective action impoundment and to distinguish the proposal tiom tht 
400,000 AF project, the Applicants propose to mitigate impacts prior to actual re 
impacts. 

If the corrective action project were impkmented as proposed by the Appl 
the 454000 AF resemir would be filled ia phases, Before filling each phase, sac; 
inundating each associated river reach, the Applicants would ensure that appropriz 
mitigation for the adverse impacts of inundation occurred in advance of any inund; 
To meet this objective, the A p p h t s  hsve proposed three interim pooh, the fillin 
which would be phased at interim kveb of 68,000 AF and 150,000 AF, and a final 
storage pool at 454000 AF. The Applicants propose to WJy mitigate the adverse 
environmental impects'associated wi!h u h r u e m i r  pml before the inundation ac 
The corrective rcdon propal for phased inundation includes: 

Phase M r  to con8truction of the impoundment, it is proposed that the 
fishery, recreation, and wetlands mitigation would be put in place to mitigatt 
impacts from the dam construction 2nd the initial 68.000 AF pooL 

Phase A A would be constructed at the 'ha Forb site with a potenti 
total impoundment capacity of 450,000 AF. The impoundment would be fill 



an interim kvel of 68,000 AF. Of this 68,000 AF impound men^ 54000 AF 
,yodd save as water supply, while 18,000 AF would be available for flw 
management in the upper South PIatte River. 

Phase The impoundment would be filkd to an interim 150,000 AF level, 
with 100,000 AF available for water supply and the remaining 50T000 AF 
availabk for flow management. Mitigation for the impacted fishery and 
recreational resources are proposed to be in place prior to filling. 

W. The impoundment would be filled to the final 454000 AF level, with 
4(M&000 AF availabk for water supply, and 50,000 AF available for flw 
management in the upper South PIatte River. Mitigation for the impacted 
fishery and recreational resources are proposed to be in place prior to filling. 

The Applicants propore to commit to establish fish biomass equal to or 
exceeding 100% of the net stream biomass lost (19,527 pounds, Applicant Submission, 
August 31, 1990) as a result of the corrective action impoundment. For the most part, 
the Applicants propore to commit to establish in the upper South Platte dminagc, a 
similar acreage of quality biomass fishing, by implementation of the operational flow 
plan, habitat enhancement and riparian restoration, as is inundated Further, the 
Applicants prom to supplement tisb biomau by stockiq the new Two Forb -- - 
resemir and "radeiming" and restocking other South Platte resemin as dcscriid in 
Section VI, above. 

u 

The Applicaats propore a wetland mitigation ratio of 3 to 1 acres in their 
August 31, 1990, submission. The corrective action proposal would result in a loss of 
approximately 226 acres of wetlands compued to 299 acres for the 1.1 MAF proposal. 
As a result, the conective action proposu that "a propdona1 amount of the 310 acres 
of wetlaads treatment to the revired impacts (which would reflect avoidance of 
approximately 114 of the 1.1 MAF Reservoir anticipted impacts) and of the 
approldmately 700 acres of we corridors by fencing will be impkmented 
for the bomirrad reservoir." Th-APPbat propea to reduce the mitigation 
for impacts amdated witb the rmaller 4s4000 AF corrective action proportional to the 
impacts arrodrosd wftb the larger 1.1 MAF reservoir. According to information 
submitted by li, Applian9 "treatment" consists of (1) fencing to exclude hestock, and 
(2) convertiq .Iruhrr to wethuds by tcyegetotiag and redbtnbution of water. 

TO for lorrcr to recfatbd opp~ttunitier b6t 8. rauh of the 
c o m c h  action impoundment, dm Appiiccmtr would pmpw recreation mitigation of 
m,m RVI)r. The recre8ion mitigation propod is b0sed on the Appkaau' 
estimate of RVDa lost fbr the correctire action proporel. In-kind and outd-kiad 
recreation mitigation would be devebped. As part of this, the Applicants propose to 
develop, dispersed recreation aloag river corridors, i.e, the development and 
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establishment of river frontage for dispersed uses such as camping and 6shing the 
replacement of campgrounds and picnic areas, and the development of sites for put-in 

k~ and take-out of canoes, kayaks, and rafts. Much of the recreation mitigation would be 
adjacent to U S  Forest Service property to facilitate public use. Potential sites where 
mitigation for recreational losses associated with the corrective action proposal would be 
located include: (1) the South Platte River between ~leverimile Canyon Reservoir and 
Cheesman Lake, and (2) the North Fork of.the South Platte between the City of Grant 
and the corrective action proposal high water mark It is proposed that all recreational 
facilities would be managed by the Applicants for the lifc of the project. 

In order to summarize the relationship between the various Two Forks projects, 
a numerical summary of environmental losses associated with the 1.1 MAF Two Forks, 
450,000 AF corrective action proposal, and 400,000 AF Two Forks project is found 
below. 

Wetland acres 
lost 

Mainstem stream 

L 
miles inundated 

North Fork stream 
miles inundated 

Total S. Platte 
miles inundated 

Gold medal fishery 
miles inundated 

Data fTOm Applicant Subd ion  entitled ''Responses to EPA Questions & Requests 
for Information," August 31, 1990. 

EPA Headquarters calculation. 



Rifne/pool a- 
lost 

Recreation RVI)r 177,000 111,000" 111,000 
lost (net) 

Resource Category 1 123 7 .P  7.8 
miles inundated 

Resource Category 2 8.0 
miles inundated 

Trout s- 36575 19,527a 14200 
crop lost (pounds) 

As can be seen from the comparison chart, the adverse environmental impacts 
resulting from the 450,000 AF corrective action prop& while less than the 1.1 MAF 
Two Forks, are still substantially similar to the original 1.1 MAF Two Forb 
impoundment and would result in a significant loss of or damage to fisheries and 
recreational areas. Moreover, the impacts of the corrective action proposal are more 
severe than the 400,000 AF Two Forb project. Since, a8 dimmed in W o n  V, 
above, EPA has concluded that there are practicable, less damaging alternatives to the 
400,000 AF Two Forb impoundment, EPA concluder that these same altematks are 
also less damaging than the conective action proposal. 

As stated above, the impacts of the corrective action proposal are subs!antially 
similat to thort of the 1.1 MAF Two Forb proposal. The mitigation prapared for the 
corrective action proposal is dmilar to that propod for the 1.1 MAF Two Forb but is 
proportionaliy reduced. Themfore, all of EPAf conam about the dktiwneaa of the 
p ropod  mitigation, as dmui'bed in %@on VI, are rekvant for the action 
pro& Tbe major ddbfmm in the mitigation for the tbe =that 
impacts are p p o d  to be dti#ated in advance by phasing in the 6lling of the 
reservoir pab- --, as with the 1.1 MAF Two Forb propod, the key to the 
Applicants' ppd is successful implementation &:the opctrtionrl fknu 
plan along ~WlBMtat eahncement and riparian mecmtion in the upper South Platte 
River drain* - * .  3 

. . 

Data hr 400,000 AF Two Forb project and therefore the minimum impacts for the 
conective action proposal. 



desmbed in Section m9 above, the Agency is concerned about the mitigation 
p ropa l  for the 1.1 MAF Two Fork  EPA is equally concerned. about the mitigation 

L proposed for the corrective action alternative. Bared on the Applimts' p h ~ d  in 
filling approach, the aquatics and recreation impacts would have to bc mitipted in 
advance of to any stage of the reservoir. Homer, in order to mitigate in 
advance for the aquatics biomass lost as a result of filling to 68,000 AF, the Applicants 
would have to use habitat enhancement and riparian restoration alone in the upper 
South Platte drainage. The operational flow plan could not be used as there would be 
no dam structure or flood pool available for the upstream flow management. (The 
Applicants have stated that implementation of the operational flow plan is dependent 
on a dam at Two Forks.) It should be noted that the river segments to be inundated 
by the 68,000 AF pool contain the highest amount of fish biomass lost (7,517 pounds), 
compared to the additional fish biomass lost from inundating to 150,000 AF (6,670 
pounds) or to 450,000 AF (5,340 pounds). Thus, EPA is not only skeptical of the 
mitigation proposal in general, but is also uncertain as to the adequacy of the 
Applicants' reliance on habitat enhancementhiparian restoration alone in mitigating for 
the aquatics lost by Phase I. This is also a concern in the Phase I1 aquatics mitigation, 
where the Applicants propose only 'limited usen of the operational flow plan in addition 
to habitat enhancement and riparian restoration. The Agency is not only concerned 
with the degree of success that can be attained by implementation of the operational 
flow plan with habitat enhancement/riparian restoration as descriid in Section VI, but 
is more concerned about.an approach which diminishes the use of the op6rational flow 
plan in the corrective action proposal. 

\J The concerns about mitigation for the recreational resources lost as a result of 
the corrective action proposal are the same as those described for the 1.1 MAF Two 
Forks proposal. EPA acknowledges the proposed recreation mitigation of 295,000 
RVDs based on the Applicants' estimates lost for the conective action proposal. In 
general, the Applicants propose various dispersed recreation (in-kind and out-of-kind) 
along river corridors. Although the recreation mitigation would be implemented before 
actual impacts, this does not change the substantive dBerence in quality and type of 
recreational opportunities that would be lost as a result of the corrective action 
inundation pool. Tbcre are no substitute areas which exist that can provide the same 
combination of quality recreation opp6kunities in the same location. 

EPA coaduder that the corrective action proposal will have an unacceptable 
actvcnc effect on fishery and recreation areas. Whilc the impacts arc leu severe than 
the 1.1 MAF Two Forb impoundment, EPA concluder that the oorrcfcivc action 
proposal will nonethelev c a w  d@cant damage to fisheries and recreation areas, 
which impacts are avoidable because there are less damaging p&bk alternatives 
available. EPA also concludes that, even if there were no less damaging practicable 



alternative available, the corrective action proposal would result in an 
adverse effect brred on the serious damage to 6sheries and recreational areas, and 'J 

uncertain nature af the corrective action mitigation. 



Vm. FINDINGS AND c O N ~ I O N ! 3  

This Fhd Determination under Section 404(c) of the Ckan Water Act addresses 
unacceptabk adverse effects to fishery and recreational areas associated with the 
subject Two Forb projects. The Section 404(c) regulations define an unacceptable 
adverse effect as an impact on an aquatic ecosystem that is likely to result in s iwcant  
degradation of municipal water supplies or signifhint ~osr of or damage to fisheries, 
shellfishin& or wildlife habitat or recreation areas (40 CFR 231.2(e)). Section 231.2(c) 
of the Section 404(c) regulations states that the evaluation of the unacceptability of 
such impacts should consider relevant portions of the Section 404(b)(l) Guidelines. For 
the instant case, EPA has determined that this F W  Determination appropriately 
should include evaluation of the availability of practicable alternatives to the subject 
projects which would have less adverse impact on the aquatic ecosystem, and bascd on 
that evaluation a finding regardin8 the subject projects' compliance with the Section 
404@)(1) Guidelines Section 230. lqa). 

Based upon an independent evaluation of the Recommended Determination and 
the administrative record submitted by the Regional Decision m a r  and in full 
consideration of materials submitted the permit Applicants, EPA Headquarters 
OBtice of Water fin& that the aquatic environment which would be directly d i e d  by 
completion of the 1.1 MAF Two Forb proposal, 44H&000 AF project and 454000 AF 
corrective action impoundments sustains an outstandin@ and distinctive 6-c~-flowing 
aquatic ecosystem which supports a s iwcan t  6shery. Further, EPA finds that the 

.- - South Platte corridor that would be inundated by each of the various Two Forb 
projects represents an area where there is a disdbctive convergence of recreational 

%L opportunities which are available to and utilized by a broad spectrum of the public. 

EPA has determined that the administrative record supports the conclusion that 
construction of the Applicants' 1.1 MAF Two Fotb proporaS or the Applicants' 
450,000 AF corrective action proporal, or the 44Q000 AF project, at the Tm, Forb site 
on the South Platte River would have an uaacceptabk advent effect on fishery areas 
on the South Platte River. Furtber, EPA hu dctwmined that the administrative record 
supports the conclusion that ammudon of the Applicants' 1.1 MAF Two Forb 
proposal, or the A p p b ~ '  4SO,000 AFWmctivc action proposal, or the 400,000 AF 
project, at the Forb site on the South Platte River would have an unacceptable 
adverse effce8 a)_mxmth area& 

EPA co#hder that the proposed projects would have una&ptabk adverse 
effects on fishery and recreation areas based upon two indepednt grounds. First, 
EPA finds that the e&cb are unrcaptabk in light of the m t  damage to these 
resources that wodd occur as a mult of the subject projects, which damage is 
avoidable because practicable, less environmentally damaging alternatives are availabk. 
Second, EPA has concluded that even if no less damaging practicable alternatives were 



available, tbc sipikance of the damage to &hey and recreation ateas caused by the 
projects vollld be SO p u t  that they would constitute an unacceptable adverse effect 
unda SsfEbD WC), which effects are not adequately compensated for by tba “d 
mitigation s p d k l l y  proposed by the Applicants. 

EPA notes that the administrative record con6inns that substantial adverse 
impacts to wildlife would result &om inundation of the upland uur d k d y  adjacent to 
the portion of the South Platte River which would be inundated by the various Two 
Forb proposals. While EPA remains concerned that the lou of tbic uikWe habitat 
would have ahnne ~ q u c n c a  on tbd terrestrial ccqstem, EPA ber determined 
that, in this case, the administrative rCOOPd doer not am& rufBdent information 
regatding wMMe we of the subjecr aquatic ecuays&m to rc8cb a codusion reprding 
an uarcceptabk odvene effect to wildlife under Section 404(c). EPA, therefore, 
modifier the Regionel Recommended Determination md amdudes tbrt umxcptable k: 

adverse effects to Wcries and recreation are the bases for thm F d  Determination. i 
$ 
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APPENDIX 
RESPONSES TO ISSUES RAISED BY APPLICANTS1 

Comment: EPA Headquarters' letter initiating consultation improperly limited the 
scope of comments on the Recommended Determination (RD). 

Response: EPA's regulations simply require EPA to provide an opportunity to propose 
a corrective action. In this case, EPA's letter (and, in fact, the consultation process 
itself) went beyond that minimum, since it provided the Applicants with an opportunity 
to supplement their prior comments in addition to the opportunity to propose a 
corrective action. The 'limitations" cited by the Applicants were simply intended to 
help the Applicants focus their comments on new issues and information rather than on 
previousty expressed concerns. In fact, the Applicants did raise many concerns. 
regarding the RD and other issues, and were not limited by EPA as to what issues they 
raised in their written comments or (within the constraints of time) at cqnsultation, and 
EPA has reviewed and considered of the Applicants' comments. Therefore, this 
concern is unfounded based both on the law and the facts. -- 
-. The Applicants did not have a meaningful opportunity to comment because 
neither the P r o p d  Determination (PD) nor the RD put them on notice as to the 

'i- issues. 

The PD, which was longer than the typical PD, specifically outlined the 
factual setting, identilied particular areas of concern, and solicited comments from the 
public, including the Applicants. In addition, EPA Region Vm's Regional Decision 
Officer and staff provided weeb of face-to-face meetings. The RD explained in detail 
the basis for its conclusions, ud cited tb illustrative support in the administrative 
record. The leqth ud complehensivenesr of the Applicants' oral and written 
comments on the PD ud RD, which addressed technical, procedural, legal and policy 
isses, belie any claim t h t  Applicantr were unabk to comment. 

Thianharw a kngthy pn#eeding; with reaming issues (i.e, what is the 
appropriate famul8tion of project purpose, are there practicable less damaging 
alternatives, wbrt are tbe fisheries, wildlife, and recreation values of the site and how 

The Recommended Determination con- extensive responses to comment, 
espcially in Appendix A nKwe responses are incorporated by reference in this 
Headquarten response, except as expressly superseded. 



will they be affected, and when should mitigation be considered as well as the merits of 
the parti& mitigation proposal). The substance of the administrative record predates - 
(and was available to the Applicants prior to) commencement of the Section W(c) 
action. Thir not a case where an agency based its decision on new scientific studies 
which it did not make available to interested parties; it is one where the parties 
debated the policy issues and argued over the significance of facts in the record. The 
Applicants have had more than ample ability and opportunity to comment, and EPA 
has considered all of those comments; the fact that there continue to be areas of 
disagreement between EPA and the Applicants reflects differing conclusions or 
perspectives, perhaps, but not a failure to obtain and consider Applicants' comments. 
(Moreover, Applicants' specific claims of inability to comment mamly relate to the fact 
that (in their view) the RD relied oa alternatives not analyred in the Environmental 
Impact Statement (EIS) and not fully described in the RD. Since the Final 
Determination (FD) docs not rely on those alternatives as a basis for its conclusions, 
any putative inability to comment on them b irrelevant) 

Comment: The environmental concerns of the Region were resolved prior to initiation 
of the Section 404(c) action. 

The draft letter cited by the Applicants as evidence of the Region's formal 
acceptance was in fact never signed or sent and did not represent the agency's official 
position; in any case, the draft letter indicated that the ageacy continued to have 
environmental concerns, in pmicular regarding alternatives (including the use of water 

w conservation), the magnitude of impacts, and mitigation. The draft letter in fact 
indicated that EPA might well consider a Section 40yc) %eton in the future, based 
perhaps on the status of alternatives or interim sources, or the state of the art 
regarding mitigation. Indeed, the Corps' last ROD, prepared after the close of the 
Regional Admidstrator's dimdons with the Applicants, dkumcs EPA's November 
1988 concerns as if still on the table. Even if, the Region had once stated 
that it would not stop ismum of the permit, that would not bu the agency from 
reassessing that poddon. W h t  is le&rlly controuing is whether tbc ageacy has a 
reasonable basin for and urd8cjcntly -@aha its OW ultimate podtion. See, e.g., Qy 
o f v * F 9 A .  

--. - 
Comment: Tb6 ~ t m f o r ' s  improper intemntion in initiating the proceeding and 
his submqumt pcjPdldrl comments have denied Applicantshe proasr. 

-. As a p,relimhary matter, selected phrcuer from newspaper articka are not a 
reliable indication of Mr. Reily, view& In any caac, mpombility fot final decisions 
under Section 40yc) has, since 1984, been delegated to the h i s t aa t  Administrator. 
Thus, it is the Assistant Administrator for Water who is rrspomibk for the review of 



the record, consultation with Applicants, and making a final agency decision based on 
her revim in this case. The decision will stand or fall on whether that decision is 
reasonable and supported by the record. 

The Applicants also contend that the sentence in Mr. Reilly's March 24, 1989, press 
statement to the effect that Mr. Reilly did not believe that the project complies with 
the Section W(b)(l) Guidelines shows a fatal prejudgment on his part. However, a 
statement that a project does not comply with the Guidelines does not necessarily 
represent prejudgment of the Section 404(c) issues. The Guidelines provide that 
permits should be denied where there does not exist sufficient information to make a 
reasonable judgment that there will be compliance with the substantive requirements of 
the Guidelines. The rest of the press statement, which stresses "potential" impacts and 
the need to investigate further, makes it reasonable to interpret the quoted sentence as 
simply referring to failure to comply with the Guidelines in this sense. Further, it is 
important to note that initiation of a Section 404(c) action always invokes a judgment 
that unacceptable advem effects may result from the project at issue - othe-, 
there would be no statutory basis for initiating the action. This doer not mean that the 
conclusion has been predetermined, and there have in fact been cases where the 
Section 4 0 y c )  action has been withdrawn (after it was initiated based on potential 
unacceptable adverse impacts). 

The examples cited by Applicants as eviknce that Mr. Redly's "positionn in this 
case improperly influenad the process also do not stand up to scrutiny. For example, 
although Mr. Sohocki expressed his desire to participate, he was specifically not given a 
central role in the Region's deehion making process. In addition, no improper 
conclusions can be drawn from the fact that Region VIII staff drafted an outline of a 
proposed determination within three weeks of the initiation of the proceeding. Under 
EPA's regulations, the PD is normally issued promptly after a 15day consultation 
period, therefore, it was quite consistent with the regulations to start drafting a possible 
PD when the Re* did. Meed, the facr that tbe Region was abk to prepate an 
outline of concern that quickly oLo undercuts tbc Applicants' argument that the 
Region's concerns had been resolved. Tbe Applicants a h  cite Mr. DcHihns as saying 
early in the procesr that he would want to consult with Mr. Reilly before deciding 
whether to r PD. Not ody is there no assertion (or evidence) that after thinking 
it aver he d&i in k t  check with Mr. Redly* but there would be nothing improper if he 
had N- b tbs hw oi regulations prevents a Kepnal emplaya from checking 
with HecrdqPrrasn on agency policy or contacting Headquarten before takmg action in 
a con- art. Further, there is no evidence that any of Mr. Reilly's statements 
reflected any speci6c laKlwledge of the proceedings or any intended direction to the 
decision make= there is a m  no evidence that any of the decision mnlrcn was 
influenced by azry of those statemenu, In any event, statemehu. made wbik the process 
was pending (whether accurate or inaccurate; reflected in !he &ml decision or not) are 



not the test; the real issue is whether the final decision is supported by the 
administrative record. 

The bottom line is that the Applicants were given ample opportunity (indeed, 
much greater opportunity than is required or typical) to make their views known to the 
actual decision maken, and those views were amply considered in the PD, RD, and FD. -----------------------------.-------.-- 

Comment: EPA improperly participated in meetings with the Fish and Wildlife Service 
(FWS or USFWS) after the close of the public comment period. 

An agency is not barred from receiving information after the comment 
period; the ruk of thumb is simply that if it obtains material new information on which 
it intends to rely, it reopens the comment period. If the information received is not 
new or b not relied on, there is no need to reopen the comment period In the 
present case, EPA met with the FWS to determine if there was any material new 
information concerning the endangered species issuer The FWS statcd that new 
information had k e n  collected which might necessitate reopening consultation under 
section 7 of the Endangered Species Act if EPA did not %ton Two Forb and the 
project went ahead However, the RD did not rely on such information in reaching its 
conclusions concerning unacceptable adverse effects and recommending a veto. Nor 
docs the FD. Indeed, the FD expressly does not rely on information about ~ ~ l y  wildlife, 
whether or not endan- Therefore, them was no need to &open the comment 
period to seek combnt on the FWS' new infomtion. 

m: Headquarters representatives improperly participated in the Region's 
decision making process 

The record does not show any improper participation in the decision 
making p- H a Q w t e n  staff neither rcvicwcd the RD nor engaged in 
subrtantive discussions with the Region concerning it. Contact between Regional and 
Headquarten staft in this cue prior to issuance of the RD were limited to general 
policy, produd, a d  b@W (e.& transmittal of the admhbtrative record to 
HeadquarmQ,irrPcr Further,.there are no due process reasons that would limit 
contactberrrrr~endHesdquartens~,Wthebostomlinciruhokvays, 
whether or tb tiart dd&a ia supported by the adrmnrrtra '. * 

-. 
tive record. 

h Schwua virited Regkn Vm in connection with a speech to be given in the 
Denver area and a routine regional visit as Director of the Regulatcq Activities 
Divirion of the Omce of Wetlands Protection. Because of hcr rcspoanbilides and 
expertbe, Ma. Schwartz is frequently consulted by the Re@= u to interpretation of 



and practice under EPA's Section 404 regulations, and her discussion of issues related 

L to Two Forb fell strictly into that category. 

Mr. Gamey is on Ms. Schwattz's staff and has particular experience under Section 
404(c). He visited the Region on two occasions, first in April 1989 to briefly outline for 
the Regional saff the logistical and scheduling considerations involved in conducting a 
Section 404(c) proceeding, and subsequently to observe the public hearings. Such 
limited visits would not, under any circumstances, present due process concerns. 
--__L___I_ ---------- 
Comment; EPA Headquarters has refused to engage in meaningful consultation, 
because there has been no give and take on what is wrong with the proposed corrective 
action. 

Buponse; The purpose of consultation, as provided in the regulations, is to allow the 
applicants (or the Corps or landownen, as appropriate) an opportunity to notify EPA 
of an "intent to take corrective action to prevent an unacceptable adverse effect(s)" that 
would be satisfactory to EPA In this case, consultation between EPA Headquarters 
and the Applicants (including written comments and meetings) was very extensive. It 
involved not only the Applicants' proposed corrective action, but also many other issues 
regarding the proposed projects and the RD. The consultations proved very 
informative to EPA Headquarters, and provided siCpllficant additional information to the 
administrative record. T h y  the consultation was indeed meariingful, if perhaps more 
extensive than intended by the regulations. 

Applicants' implication that the consultation Q&I not be meaningful without 
some sort of "negotiation" regarding the corrective action proposal is based on a 
misunderstanding of the consultation process in particular and the Section 404(c) 
process in general. The p m m  does not a negotiations regarding all .of EPA's 
conarnr; it merely provider for EPA to obtain relevant information from the Applicant 
before a decision is made b a d  on the entire adminhmtive record (including, but not 
limited to, the information ptovided by the Applicants). 

Comment:"., Uakrr EPA refen an EIS to the Council on Environmental Quality (CEQ) 
under Section of the Clean Air Act (CAA) or persuades the C o p  to prepare a 
Supplemcntrl EI$ EPA u bound by the facy m t t h d o ~  and andyses in the 
Corps' EIS and my neither reject material irom the EIS or supplement it with new 
data. To allarv EPA to do otherwise would undercut the National Envimnmental Policy 
Act (NEPA). ' 

-. Thir comment, which underlies much of the A p p b t s '  specific conunenu, 
reflects several mirundentandinp. Fint, it misconstrues the relationship between 



Section 404(c) and the EIS requirements of NEPA Section 511(c) of the Clean Water 
Act (CWA) pmvides that no action by the Administrator under the A n  (with owo 
exceptions not involved here) shall constitute a major Federal action (i.e, require an U' 

EIS) under NEPk fbu* in effect, the CWA ovemdes some of the EIS procedures of 
NEPA, rather than the other way around. Because EPA's action under Section U ( C )  
is not subject to the EIS requirements of NEPA, EPA's authority to consider 
information under Section 404(c) is not constrained by what k or isn't, in the Corps' 
EIS, nor is a supplemental EIS needed before EPA may consider "ned' information. 
The fact that EPA was a cooperating agency in the preparation of the EIS does not 
change that. (A cooperating agency is one with special expertise and jurisdiction 
relevant to the lead agency's action; it is not the same as a joint lead agency. Only a 
lead agency (joint or singular) is responsible for preparation of the EIS and its ultimate 
conclusions. A cooperating agency participates in the NEPA process and provides 
assistance.) [40 CFR Part 15011 

In addition, the legislative history and case law are clear that in exercising its 
Section 404(c) authority, EPA is free to use its independent judgment and to disagree 
with the Corps. To condition EPA's ability to reach different conclusions on its 
persuading the Corps to revise or supplement the EIS, where EPA itself is not even 
subpa to the EIS requirement, would null@ the authority Conpus gave EPA under 
Section 404(c). Moreover, under the statute, EPA is required to provide an 
opportunity for consultation and an opportunity for public hearing. These procedures 
would have little purpose if EPA were to be bound by the Corps' NEPA docmentation - 
or if EPA had to get that documentation "fked" before relying on information it 
obtained through those procedures. w 

Secoad, failure to refer the EIS to CEQ pursuant to Section 309 of the Clean 
Air Act prior to initiating a Section 404(c) action does not bind EPA to accept the EIS 
"as kn A failure un&r Section M9 of the CAA simply docs not deprive EPA of 
jwisdiction to cuy out its authority under Section 404(c). Moreover, contray to 
Applicants' asdon, the derdline for referring the inrtant EIS har not yet pasred The 
CEQ regulations indicate that the kad agency can extend the time period for CEQ 
refe*, the Corps has do# so through Appendix B to 33 CFR Part 3 3 ,  which 
contcmphta CEQ refar& within %days after the Corp' decision, in this case the 
notia of WOI) dated March U, 1W. EPA commenced the instant Section 
404(c) within men working days of the NOI, which brd the efftct of tolling 
the time br pmuit i#rma, ad, by extension, CEQ Momover, CEQ's 
regulations iruwrrta that one k m  in deciding whether to refer a matter to CEQ (and 
a factor CEQ cotrcidenindecjdingwhcthmtoacocptareferr8l)irwbetberthe 
agencies have exhausted tbeir other means of reroiving the isma (40 CFR 11504.2 
and 1504.31 Section 404(c) is a meana which 'EPA has to tcdhre -menu with 
the Corps over whether (or under what conditions) a pennit should issue wbere impacts 
to the Section 404(c) resources are imrolved. Therefore, EPA did not act improperly in 



deferring a decision whether to refer the matter to CEQ until the Section 404(c) 
L-, process was completed. 

Third, neither EPA's deferral of a decision regarding referral nor its consideration of 
, information outside or subsequent to the EIS undercuts the purposes of NEPA 

Ultimately, the goal of NEPA is to ensure that agencies make their decisions fully 
informed of the environmental consequences. EPA's Section 404(c) decision making 
process, both in general and as applied here, is fully consistent with that goal, and may 
be considered the functional equivalent of NEPA 

Finally, this case docs not involve a wholesale and unexplained abandonment of the 
EIS. The record shows that EPA accepted and used the vast majority of the 
information in the EIS. In some cases, where new information existed, EPA updated or 
supplemented the existing information (as indeed have the Applicants, too); in a few 

. instances, EPA drew different conclusions from the facts. EPA has fully explained the 
basis for its FD. 

m: Section 230.1qaX4) of the Section 404@,)(1) Guidelines effectively 
constrains EPA to the range of alternatives analyzed in the EIS. 

w. The regulation in question (and the preamble) indicate that while an EIS 
can be expected to identify a sufficiently wide range of alternatives, the EIS may not 

L provide sufficient detail for Section 404 pwposes. Thus, rather than being bound by 
the factual conclusions in an EIS, the Corps in issuing pennits or EPA in commenting 
or in exercising Section 404(c) is free under the Guidelines to investigate alternatives in 
greater detail and to reach its own conclusions as to wbether there art environmentally 
less damgiq, practicable altunrtivm. The section was really intended as reassurance 
for the Corp as to where it 'bould stop, rather than as a limitation on the Cap or 
EP A. 

Nonetheless, as r k s  for its coaclusio~ with & the existence of s less 
damaging practicable altemah, EPA has chosen in the FD to rely only on the 
structural stomp alternativm described in the EIS. Any discussion of other alternatives 
is simply supQbmcntaL In thort, EPA has confined its decisional review to the range 
of alterna- dhmcd in detail in the EIS. Therefore, the FD m clearly consistent 
with even tb Appkants' narrow interpretation of Section 230.lqaX4). 

m. EPA should consider the Applicants' purpow and shod give greater 
deference to the Applicants as local ofkids who have u8ed their discretion to 
determine how to meet their statutory requirements. 

I 
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-: EPA agrees that it should consider the Applicants* purpose. That ic 
obviously tbe s-g point. For example, in Louisiana Wildlife Federati~n v. York the 
court rejected the plaintiffs' claim that, when faced with a pennit for discharges 
associated with saybean farming, the Corps should consider alternate uses of the 
propem in question, rather than alternate sites for soybean farming. However, that 
does not mean that the Applicants' articulation of purpose cannot be scrutinized or 
generalized, cspecialIy when the applicant sets out an elaborate list of purposes which, 
through the use of words like "maximize," appears like a "wish list" calculated to amve 
at an ideal project. 

Applicants do not seriously disagree that the Corps and EPA can engage in 
scnrtiny; rather they question the degree to whicb the asencies can move from a very 
detailed description of project purpose to a more generic one, citing some examples of 
cases in which fairly spec& descriptions were accepted. These examples are not very 
illuminating since, to avoid unnecessary confliq EPA and the Corps will often use a 
more specific description than necessarily required, where it is obvious that there arc 
alternatives even for the more specific project purpose. For exampk, in Attleboro, 
EPA did not reach the question of what the precise "basic purpose" was, since there 
was an alternative site that war found suitabk for "a 'quality' farhion-oriented enclosed 
mall with nearly the same square footage and three anchor department stores, serving 
the same trade area," nearly identical to the project as propored 

The Applicants suggest that the Executive Order on Federalism requires EPA to 
defer to their articulation of project purpose. The Ordet does not create special rights 
or override Federal statutes; rather, it pravides that where Federal statuter preempt 
State law, or could be construed as being applied to preempt State law, the Federal 
agency involved is to consult with appropriate State or local off ids in an effort to 
avoid a conflict. EPA har consulted at kngtb with the affected local governments here, 
in an effort to undencand fuqr their water nadr and the State and local constraints on 
meeting tho6e needs. In its FD, EPA har used considerabk restraint in d e w #  project 
p u r p o a a n d i n j ~ ~ t y i n ~ t h n o f t h o s e l o c a l i n t c m t s .  

-* 

Comment: EPA bma e m d  by treating "basic project purpose" and "overall project 
p'pm!! (m ursd in the alternatives section of the Section 404@X1) Guidelines) as 
intern- - Wmmll project ~ ' '  should be rerd wwc broadly to encompass 
additional n d ot applicant project purp#c. 

Eramining the terms in the context of the regulation, as opposed to simply 
looking in the dictionary, rbom that the terms are not intended to have distinct 
meanin* As Appliants note, the tenn "bask purpose" ir wed not only in Section 
mlo(a)(3), regardii Pnter dependency," but rrbo in Scctkn 23O.lo(r)(2), which 
de~cn'bes what would, be a "practicable" alternative. Moreaver, the latter section uses 



L 
the phrases "basic purposen and "overall project purposes" together in a manner that 
clearly suggest8 that the two phrases are not to be used for distinct tests. Further, the 
preamble language explaining the practicability requirement also uses the terms 
interchangeably 

Our intent is to consider those alternatives which are reasonable in terms of the 
overall scope/cost of the proposed project .... We consider it implicit that, to be 
practicable, an alternative must be capable of achieving the basic purpose of the 
proposed activity. Nonetheless, we have made this explicit to allay widespread 
concern. 

The Final Determination in the Attleboro case noted that: 

The preamble and the regulations we the t e r n  "basic project (sic] purpose" and 
"overall project pwpose [sic)" interchangeably. The preamble clearly supports 
the position that "basic purpose" refers to the general function of the proposed 
activity, not its specialized details ... and in practice, EPA has consistently so 
interpreted the terms. 

It is important to note that the distinction Applicants seek would not make sense 
in the practical application of the Guidelines. For example, Applicants argue that the 

L determination of what is a "practicablew alternative (the Guidelina require at Section 
230.10(a)(2) that oniy "practicablew alternatives be conridered, Le, those alternatives 
that are "available and capable of being done")hould turn on meeting a detailed 
description of the project that includes the specific goals of the applicant. However, 
deciding whether or not a practicable alternative that was not owned by the applicant 
was "availablew (the Guidelines explicitly recognize that available need not be implied to 
mean currently owned by the applicant) would turn on whether it could meet the 
generic ''basic purpose." It is unclear what the point would be of 6ading an alternative 
available because it could be used to senn a generic p ~ ( e . ~ . h o u s b g  people), 
when it could not be found W b k  if would not meet a wry-rQscific purpose 
(e.g., housing within a p d c u b  pria range for a specib5c number of people, within a 
certain distance of a particular city and of certain transportation facilities). Similarly, it 
would make lbb same to establish a rebuttable pmumption that practicable 
alternative8 brrcd on a clehitbn of project purpose tbot.diffkrs horn the, . 
definition d k dttcrmining practicability of alternatives. Such a distinction would 
oniy c a w  a d b b  and administrative difficulties in applying the Guidelines, and 
therefore make m sense. A such, the agencies have properly read both phrases to 
have the same meaning, whicb is a generic, basic puspore t c s ~  

The Applicants have not pointed to, and we are not aware & any agency 
pattern of using these two phrases to have distinct mcaningk To the contrary, there is 

a, evidence that both EPA aud the Corps have consistently considered project purpose in 
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only a single mnte- defining it generically so that the determination of practicability is 
not unduly constrained by applicant preferences. For example, correspondence in a 
number of C~SCS ekvated under Section 404(q) demonstrates that both agencies look to 
the "basic" purpose. ("... EPA contends that this restrictive project purpose may have 
effectively precluded practicable, less environmentally damaging alternatives which 
would have served the basic ~roiect ~umog." (emphasis added)(Lctter from LaJuana 
Wilcher, Assistant Administrator for Water, to Robert Page, dated June 4, 1990, 
regarding the Old Cutler Bay Associates case); ' W e  agree that narrowly defining project 
purpose could unreasonably limit the consideration of alternatives under the Section 
404(b)(l) Guidelines." (Letter from Robert Page, Assistant Secretary of the Army for 
Civil Works, to LaJuana Wilcher, dated June 25, 1990, regarding the Old Cutler Bay 
Associates case); "In this case ... the Corps district defied a project purpose that is too 
specific to the applicant's proposal. The District's project purpose paragraph contains 
information which it may or may not have intended to be part of B-c 
w." (emphasis added)(Memorandum from MAJG Patrick J. KeQ, Director of 
Civil Works, to the Commander of the Jacksonville District, dated September 13, 1990, 
regarding the Old Cutler Bay &sodates case); "Pu a general rule, EPA interprets the 

u m  as the generic function of a proposed activity, in this case the 
construction of residential housing" (emphasis added)(Lctter from Rebecca Hanmer, 
Acting Assistant Administrator for Water, to Robert Page, dated April Z, 1989, 
regarding the Hartt Mountain Development Corporation project at Mill Creek); "A 

s u the e s w e n t  of the 'basic 
d)(Memorandum from BG Patrick J. 

Kelly, Director of Civil Works, to the Commander of the New York Dirtria dated 
August 17, 1989, regarding the Ham Mountain Development Corporation project at 
Mill Creek); "...we belien that this is a viable alternative that would fulfill the 
applicant's basic of creating a water oriented recreational complex. The 
applicant has just proposed one way ... to achieve the w." (emphasis 
added) (Letter from Rebecca Hanrner, Acting Assistant Administrator for Water, to 
Robert Page, dated Januuy 13,1989, regarding the Plantation Landing Resort case); 
'*Q& if the Con#. of the applicant, were to determine that the 
purporer of the project crnnot practicably be a c c o m p W  unlw the project is built in 
a "contipous," "fuDy integrated," and antirely waterbnt" manner would those 
conditions bo rclennt to the loybxl) Guidelines* alternative review. The fact that 
those -may be put of the propod as presented by the applicant is by no 
meam de- d tbrt point. Once again, the Corp not the appkmt, must 
dehne the prrporc rmderlybg the applicant's propored activity." (Memorandum 
from BG F W &  J. Kelly, Director of Civil Works, to the Commander of the New 
Orleans District, dated April 21, 1989, regarding the Planation fanding Resort case.) 

The Applicants imply that there is an important &,tiaction between the singular 
"basic purpose" and the plural "overall project purposu." However, thia distinction is, 
as noted above, one without a difference. Both the Corps and EPA have used the 



singular "basic p u r m "  or "project purpose" to include more than one concept (e.g., 
L- residential h o h g  with recreational amenities). 

-0- __U__--------.---.---------. 

Comment: EPA's approach to alternatives here is inconsistent with EPA's prior 
practice, that is, to the position in Bcnani that availability of alternatives should be 
judged at the time of market entry. Here EPA is looking into the future. 

m: The Applicants have mischaracterized the universality of the B a i  
approach. In that FD, EPA stated that, in -addressing cases where a developer entered 
a market area for the accomplishment of a specific project, "It is both fair and 
consistent with the Guidelines to review the period of availability as Uuding the 
period when the developeris selecting a site for its project." (emphasis added) Thus, 
that decision did not limit the time of availability to the point of market entry. 
Morewer, the document went on to state explicitly that EPA was not deciding what the 
relevant time period would be in other circumstances. 

The instant case involva a ve y different situation from the Attleboro shopping mall 
denloper (as Applicants have pointed out on numerous occasions), ie., local 
governmental bodies, which have been developing water supplies in the area for over a 
hundred years and which will continue to do so for the foreseeable future. Therefore, 
it is reasonable for EPA to consider as alternatives those sites/options which can 
reasonably be foreseen as being available to provide water supply by the time that Two 

L, Forks would be needed. 
-__L 

C o w :  The Corps correctly found the project to be water dependent. 

m: For pwpoaa of this decision, we have applied the general requirements on 
alternatives in the Guide- (which pface the burden of proof on the applicant to 
demonstrate compliance), rather than the rebuttable pmumptioty ie, 40 CFR 
230.1qaXl) rather than 23alqaX3). Therefore this issue is moot. However, we note 
that warn supply prom & not neotuarily have to be located in or near special 
aquatic sites in oodtr to rcrve their basic purpose. For exampk, using groundwater 
might well no8 bmive~wethnds or otherqmtak aquatic sites. (Further, even where 
surfaa mmnmh we the alternatives, which ordbrily would pmwmbly require 
some con#cdoa to -ten of thc United States, those waters needn't be specla1 aquatic 
sites.) However, u mentioned above, we have not relied on such a position in this 
case. 



By relying on unidentified alternatives, and by failing to substantiate any 
findings regarding practicability, the RD deprived the Applicants of a meaningful 
opportunity to respond. 

Response: First, this mischaracterizes the RD. The RD reached its conclusion that 
impacts were unacceptable before it even reached the issue of alternatives. It then 
reinforced this position by finding that the large and small Estabrook and New 
Cheesman Reservoirs (structural alternatives analyzed in the EIS) were practicable 
structural alternatives with fewer adverse environmental effects. Only then did EPA 
state that it believed that additional suitable alternatives could have been identified. 
Thw, these additional alternatives were merely "the frosting on the cake" and not the 
essence of the basis of the RD. 

Second, the FD concurs in the RD's conclusions that the large and small Estabrook 
and New Cheesman Reservoirs are practicable, less damaging alternatives, and does not 
rely on the existence or nonexistence of additional alternatives. Therefore, any 
questions regarding the existence of other, "unidentified" alternatives and the 
Applicants' opportunity to rebut their existence are moot. 

m: EPA must .demonstrate that an alternative is permittable before it can 
conclude that it is practicable. 

bsponse: In general, if it is that some statute or regulatory program would 
prevent an alternative from being used, then it would be reasonable to exclude that 
alternative from consideration as not being a practicable alternative. However, if the 
apparent constraint is something like inappropriate toning and there is precedent in the 
industry for seeking toning changes, then the altemative should still be considered 
practicable (until the variance was denied through the norm& complete process). 
Similatly, if the constraint is location of individual water rights, the record shows that 
seeking transfen of water rights is a common practice. Obviously, in a given case, 
there. may be some showing that a @ge in water rights would be unlikely or 
prohibitively a ~ t l y ,  and therefore would not constitute a pmtkabk alternative. 
However, the fact tha& br exampk, a zoning variance must be sought, or a permit 
applied fcx, a mne water rights may need to be transferred to utilize an alternative 
docs not mrh an alternative impracticable. k a pnctrcrl matter, if EPA rests 
an FD on 8 hiiq that 8 given alternative is practicable, and it later turns out that 
that altemath is denied a necessary permit (or equivaknt prerequisite), there would 
be grounds for reopening the FD. 

Where 404 permittabiity ia at issue, i.e, in the care of altemativer whose impacts 
are severe enough that t h y  arguably might not be permittable under Section 404, but 
which are still environmentally preferable to the propored project, it would not serve 



the purposes of the Act to reject the alternatives as not practicable while still 

L entertaining he proposed project. ----- ------0-----0--------- 

Comment: The practicability of New Cheesman is affected by the fact that a 
presidential exemption is required for its tunnel to cross a wilderness area and by the 
fact that the dam will impound 4.8 miles of a Wild and Scenic River study area. 

Res-: The Wilderness Act explicitly all- the "establishment and maintenance of 
reservoirs . . . and other facilities needed in the public interest, including road 
construction and maintenance essential to development and use thereot" where the 
President determines that "such use or uses in the specific area will better serve the 
interests of the United States and the people thereof than will its denial." 16 U.S.C. 
5 1133(d)(4). Should it occur that Two Forks has been prohibited, it is demonstrated 
that there is no environmentally preferable alternative to New Cheesman, and there is a 
demonstrated need for water, this finding should be relatively easy to make. 

The fact that the South Platte north of the existing New Cheesman impoundment 
(Wildcat Canyon) u a wild and scenic river study area d a s  not itself impose any legal 
impediment to authorization of a bigger New Cheesman. Indeed, the area to be 
inundated by Two Forb has long been such a study area. The statutory restrictions in 
the Wild and Scenic River Act, 16 U.S.C ~1271, S1278, apply to river segments actually 
included in the system and thore listed by Congress as "potentialw segments. The South 
Platte is not among those segments. While ordimwily the fact that a river u a wild and 
scenic river study area would be suggestive of its value, in this case the Applicants 
concede that the river reaches that would be inundated "do not contain quality 
fisheries" and are not utilized much for recreation. 

Comment: EPA should contider the -proposed mitigation as part of the project in 
evaluating whether there are lerr darn- practicable alternatives to the project and in 
assessing whether the project win cause sipiftcant degradation, under Sections 230.1qa) 
and (c) of he Guidelines 

As r *toy matter, careful use of t e m i n o m  u important to avoid 
confusion. Tim term wrnitigadonw can be used in a broad sense to encompass avoidance 
of impacts, d u c h g  impacts, and restoration after impact, as well as compensatory 
mitigation. At other timer it ia used as "short hand" for compematoy mitigation. 
When EPA states that it ia not required to consider w m i t i g a ~ n  wben comparing a 
project to practicable a l t e r n a h  to determine if those alternatives are lerr damaging, 
EPA u referring to compensatory mitigation. Pu dircurcd below, compensatory 
mitigation amh with it certain inherent uncertainties and flaw, and therefore, it is 



better to a v d  a 1- if possible, and then, if it is unavoidable, to try to mitigate. 
Recognizing the distinction between mitigation in the broad sense and compensatory ..d 

mitigation provides the answer to much of the Applicants' concerns on mitigation. 

The Section 404(b)(l) Guidelines establish four separate tests under 5 230.10, each 
of which must be met before a permit may issue. The alternatives requirement 
(5230.1qa)) is separate from the requirements that no significant degradation result 
(5230.1qc)) and that all reasonable and practicable steps to minimize impacts be 
undertaken (5230.1qd)). Thus, the plain meaning of the Guidelines calk for avoidance 
of impacts first, then minimization and compensation for impacts which cannot be 
avoided. 

EPA has applied the sequencing principle here (avoid impacts if practicable, 
then mitigate) because it comports with the Section 404@)(1) Guidelines, because it 
serves the purpose of the Guidelines and the CWA, and because it is a prudent policy 
from a technical standpoint. 

EPA has long recognized that allowing compensatory mitigation to be factored into 
the alternatives analysis is problematic because it could sene to d e n  or subvert key 
provisions of the Guidelines and be counter to the Guidelines' obvious intent. See, e.8, 
"Final Determination of the Assistant Administrator for External Affain Conarning the 
Sweedens Swamp Site in Attleboro, Massachusetts Pursuant to Section 404(c) of the 
Clean Water ACL" Region WI of EPA has also consistently applied this principle to 
the Two Forks project, even before the initiation of the Section 404(c) process (see, for .4' 

example, letten cited at p. 45 of the RD). This interpretation was a h  endorsed in the 
February 1990 EPA-Army Memorandum of Agreement (MOA) on mitigation.' 

The applicants contend that the RD's approach conflicted with the Attleboro case 
because in the latter EPA in fact considered the developer's mitigation in detail. In 
Attleboro, EPA clear& espoused the sequencing principle, but then looked at the 
mitigation as a "back up" and to illustrate -- the reaso~bkness of the principle as applied 
there. ' 

Thia FD bob at the question of alternatives, ad, applying the sequence, £in& that 
there would b m W k  adverse effect in part because the impacts are avoidable. 
In addition, indcpetdtrrt of the alternatives analysis, this FD looks at the impacts on 
fishery and recreation areas of the subject project# witb the proporcd compensatory 
mitigation, and makes a h d h g  of unacceptabk adverse effectr 

EPA is not citing the MOA ar a basis for the sequencing principle, but rather as 
evidence of the broad recognition that the Guidelines are properly interpreted to call for 
sequencing. EPA recognizes that the MOA does not apply to the Two Forks permit. 

u 
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Allowing compensatory mitigation to be added to a proposal before comparing the 
"impact# of the proposal to those of alternatives would substantially undermine the 

i, purpose of the alternatives analysis, i.e., to avoid environmental harm if possible and to 
provide an incentive for Applicants to take a hard and objective look at alternatives. 
Using the "net loss" approach advocated by the Applicants would not only remove that 
incentive but also would present the difficulties of determining what compensatory 
mitigation would be required for each of the alternatives, whether proposed 
compensatory mitigation for each alternative would work as intended and whether, even 
if it delivered what was promised, it would truly restore the lost resource. The policies 
behind the sequencing approach make sense, and Applicants have presented no 
compelling reason to make an exception to what is in fact the general rule here. 

The Applicants contend that EPA's approach creates a prohibitive presumption 
against large waterdependent projects. This argument has several flaws. For example, 
contrary to Applicants' assumption, larger projects will not necessarily have more 
adverse effects on the aquatic environment; that will depend on the relative value and 
vulnerability of the alternative sites. In addition, if, as the Applicants hypothesize, only. 
the largest (or larger) alternative(s) meet the Applicants' needs, then it may well be 
that the smaller alternatives are not "practicablen (i.e., because they do not meet the 
project purpose individually and cannot feasibly be used in combination). 

The Applicants also argue that the determination of s i w c a n t  degradation must 
include consideration of mitigation. EPA agrees that, where a 'loss cannot be avoided 
through use of a less damaging alternative and one reaches the significant degradation 

L test of 5 W).lO(c), compensatory mitigation can then be considered in determining 
whether or not there will be significant degradation. We a h  agree that it is 
appropriate to consider mitigation when considering whether or not unacceptable 
adverse effects would occu under Section 404(c). The Applicants claim that the RD 
improperly failed to consider mitigation, although the RD did in fact discus the 
Region's concerns regarding the propored mitigation, including that the mitigation was 
off-site and out-of-kind, and as such would not replace the b t  resource. Nevertheless, 
the FD clearly adyzcs the mitigation, and r e a c h  the explicit conclusion that the 
impacts associated with the subject projects would be unacceptable even with the 
proposed mitigation. -a 

Comment: h a w e  State water allocation is at issue, EPA owes a special duty to 
minimite the water qurntityhter quality contlim In particular, EPA m requvcd to 
take less severe action before resorting to Section 404(c), and, if the latter is reached, 
EPA must provide aa "iterative" process to arrive at a mutually s a t i s m  way for 
Denver to use its water rights. 



ReswnSC: kb a general statement of policy, Section 101(g) does not override the 
specific grant of authority in the rest of the statute. Riverside Imnation District at 513. .+/ 

Section 404(c) authorizes the Administrator to use Section W c )  "whenever" he makes ' 

the requisite hdings, whether before a permit is applied for, whik an application b 
pending, or even after one has been issued. The Act does not establish other 
procedures as a precondition to initiating a Section 404(c) action. In addition, there is 
no requirement that EPA adopt special consultation procedures merely because its 
action may incidentally affect State water allocations. While EPA should, of course, be 
sensitive to the fact that its actions may affect State water allocations and avoid those 
impacts where practicable, it may do so through its FD whether or not there has been 
an "iterativett consultation process. In this case EPA has provided an "iterative" 
consultation process and has been sensitive to the issue of water rights. However, the 
Section 404(c) process docs not 'provide either the statutory authority or mechanism for 
EPA to arrive at the "mutually satisfactory" solution Applicants appear to be seeking. 

n-- --n.--- 

-. The RD was too glii in responding to a comment that Section 101(g) 
prohibits EPA from interfering with State allocation of water quantities and that this 
Section 404(c) action constitutes such interference. 

m: The legislative history of Section 101(g) includes an explanation by its 
sponsor, Senator Wallop, that: 

Legitimate water quality measures authorized by this act may at times have some u 
effect on the method of using water. Water quality standards and their 
upgrading are legitimate and necessary under this a n  The requirements of 
section 402 and 404 permits may incidentally affect water rights. Management 
practicer developed through State or local 208 planning units may also 
incidentally effect [sic] the use of water under an indMdud water right. It is not 
the purpose of thir amendment to prohiiit those incidental effects. It is the 
purpoa of this amendment to ensure that State allocation systems are not 
subverted, and that effects on individual rights, if any, are prompted by legitimate 
and nccusary water quality co~siderationr. 

The Appknts quarrel with the RD's characterization of the effect of a veto on 
water allOClt/00 u "mchmd. . . " However, the context of Section lOl(g)'s passage 
s u p 0  tb@ ia usiq that term, Sen. Wallop was speaking of "unintendedn rather than 
"minor" on water dkication. Section lOl(g) was o w  in immediate rebuttal to 
the Water Resource Council's suggestion that the Clean Water Act be used to attain 
non-water quality goals, i.e, the "rationalization" of western water alkxatioa systems. If, 
as here, a veto is used to prevent unacceptable advcm effects to the Section 404(c) 
resources (e.g, fisheries and aquatic-oriented recreation), the fact that that veto may 
incidentally affect the use of individual water allocations does not trigger Senator 



Wallop's concerns abu t  an abwe of the Clean Water Act or a subversion of State 
allocation syste= (See also response to comment on takings for further discussion of 
incidental impam on water allocations.) This reading of ."incidental" is consistent with 
EPA's long-stauding interpretation of Section 101(g) as not intended to prohibit EPA 
from taking measures under the Act as may be necessary to protect water quality, 
i.e., the "chemical, physical, and biological integrity of the Nation's waters." 
______--------------------------------.--m- 

Corn-: The RD did not respond adequately to the concerns expressed that EPA's 
authority is limited to preventing those unacceptable adverse effects which result 
directly from the discharge of dredged and fill material. 

R-: The Applicants contend that the only relevant impacts under Section 404(c) 
are those "directly" attributable to the fill, i.e, smothering by the fill and kaching from 
the fill. In other words, the Applicants contend that alterations to fishing and 
recreational opportunities along the river which result from the impoundment behind 
the dam, rather than from the physical construction of the dam, are irrelevant. 
Arguably, the inundation behind the dam, which is the inevitable and intended 
consequence of the dam, is itself a direct effect of the till. In any case, this contention 
ignores the clear language of the Section 404(b)(l) Guidelines, which under 40 CFR I 
231.2(e) form the framework for analyzmg impacts under section W c ) .  Set, e.g., 40 
CFR 5 230.11(h) and Rive-tion District v. A&- 

The Applicants' attempt to dismiss - 1- Durn . . . . aa €ocussed on the 
LJ Endangered Species Act ignores the case's holdhip, at p. 512, that the CWA and its 

regulations focus on 1p1l the effects on the 'aquatic environment' cawed by replacing 
water with fill material," and that the CWA and the ESA require the Corps to 
consider the environmental impacts of discharges, including indirect effects of dams 
stemming from induced changes in water quantity. The Applicants also suggest there is 
a distinction between what EPA is authorized to look at under Section 404(c) and what 
the Corps loob at under Section 404(a), by repeatedly referring to tbe "broader" 
Section W a )  Wbib it is tnre that tbe Corp look u a greater array of 
aquatic resources pmg.m(kb than 6ve listed in Section 404(c), there is no basis for concluding 
that only tbe Carp of Ea@wem can-iook at indirect effects on those 6ve resources. 
On the cantmy, Section 40yc) was intended to ensure that EPA bas tbe h a 1  say on 
the bqmds 3- cg; Wkie statement, 1- Hht 1%8; Newwn 
mksiq v* RswL 

The Applicants rely principally on v. in support of their argument 
that EPA's authority is limited with respect to dams. That reli.na is misplaced. EPA 
does not contend that dams themselves are the point sources that add pollutants 



( m s  pition, which was rejected by the court).' Rather, the mnstructioq of a dam 
like Two Forb indisputably invobes the point source discharge of dredged or fill 
material? 

As mentioned above, in assessing the effects of such a discharge, the Guidelines 
require consideration of direct and indirect impacts. This is consistent with policies 
reflected in Section 404(f)(2), which provides that othenvise exempt discharges are 
"recaptured" where, @er alia, the flow and circulation of waters of the United States 
are impaired. If changes in flow and circulation were irrelevant under the Section 404 
program, there would be no purpose in "recapturing" such discharges and requiring 
them to go through the permit process. Moreover, the Applicants* narrow position 
undermines the general goals of the Act to restore and maintain the chemical, physical, 
and bioloIpcal integrity of the nation's waters and to achieve fishabk/swimrnable water 
quality (Section 101(a)). 

In sum, EPA does not exceed its authority under Section W c )  by questioning a 
discharge of fill material which will result with certainty, albeit somewhat indirectly, in 
the loss of a valuable fishery and water-related recreational opportunities. 

This Section 404(c) action could mult in a taking. 

m: EPA's exercise of its Section 404(c)' authority to *veto" the proposed 
dam/reservoir project will not constitute a taking of property for which compensation 
would be required. First, because the purpose and effw of the Section 404(c) action 
will be to protect and maintain the integrity of the waters of the United States pursuant 
to the CWA, by preventing unacceptable adverse impacts, the action substantially 
advances a legitimate state intemt. 

In addit* the Section 10yc) action wid not preclude all economically viable 
uses of the property intern at stake. There are three general types of property 
interest that are alleged to be aff&c&d by thir action: inhtruchlre designed to use 

'Ib6 NPDES asea relied on by Denver involved previousiy corutructed dams or 
strucnuer; lW oCy question war whether their operation would itself result in a point 
source dircbop There cases do not speak to the question of what impacts EPA or the 
Corps may coadder wben there j& a discharge. 

For this reason, the Applicants' discussion of Federal and State nonpoint source 
authority and responsibility is irrelevant. 



water from the reservoir, direct flow water rights, and storage water rights. The 
infrastrume u not designed specifically for use of water from the proposed reservoir 

'L but is designed to accommodate water from multiple existing and future sources of 
water for the affected water district. The action will not prevent or affect the use of 
these structum to divert, store, and deliver water to the municipality from many other 
current and future sources of water. Thus, there will be only a diminution, at most, of 
the property interest in these structures. a &nn Central Transbortation Co. V. & 
pf New York, 438 U.S. 104, 133 (1978). (Note that if there were any structures 
designed specifically for the proposed project, the construction of such structures would 
have been ill the face of considerable controversy over the project and possible failure 
to obtain necessary government approval. Such structures would not constitute 
compensable property in any case since any investment-backed expectations in such 
structures would have been unreasonable in face of the substantial uncertainty of the 
project.) 

The rights to divert direct flow of water from the river wiU similarly be affected 
minimaliy, if at all, by the action since Denver will maintain its ability to divert flow 
from the river and store diverted flow in other reservoin. Denver's rights in the 
storage of water in the reservoir are conditional and will also be largely unaffected by 
the action. To maintain the conditional rights under Colorado law, Denver must show 
due diligence in attaining beneficial use of the affected water. Under State law, the 
failure to obtain a necessary government approval does not in itself mean that there 
has been a failure in due diligence. Thy cancellation of any such rightr would not 
automatically k w  from a veto, and the veto would not be a taking. &g m i o n  

Li v. 833 F.2d 297 (Fed Cir. 1961); v. 639 
F.2d 754, 758 (a. Ct. 1981); -tern- v. US, 552 F.2d 337 (Ct. Cl. 1977). 

For the above reasons, the action does not constitute a taking compensable 
under the Comtitution. &g Nollpn v. California . . 107 S. Ct. 3141, 
3146 (1987)(dting a v. Tiburon. 447 US. 2S5, 260 (19QO). 

EPA should not take a "jut say no" approach, ht t  rather should work with 
the applicana to arrive at 8 rnutdpagreoabk alternative before vetoing 

--. =& ir s e d b ~ . ~ c o n c e m  of the Appliants tbat they kmm where 
their future in coming from, and has pledged to work with the Applicants. 
However, them are l imi t8h  on the extent to which this can be accomplished through 
the Section 40yc) pros# !-' , 

First, the Section 40yc) process simply authorizes EPA to prohibit or restrict a 
particular site; ody the Corp of Engineers can act* authorize the use of an 
alternative aquatic site. In addition, neither EPA nor the Corp haa approval authority 



over alternatives which do not involve the discharge of dredged or fill material. Any 
EPA wendonement" of an alternative would simply be advisory, and would be 
constrained by the state of the record at the time of "endorsement." 

In this case, Applicants have argued strenuously that EPA must confine its 
consideration of alternatives to those analyred in the EIS. While EPA does not agree 
with the Applicants' legal reasoning, EPA has nonetheless chosen to confine its analysis. 
for purposes of the FD, to the range of alternatives urged by the applicants (i.e., 
structural alternatives in the EIS - New Cheesman, Estabrooks). As a consequence, 
EPA is in a position to assess the relative environmental impacts of the various Two 
Forks projects (1.1 MAF, 450,000 AF and 400,000 AF) and the structural alternatives, 
but is not in a position to say definitively on the present record that there are no 
practicable alternatives that are less damaging than any of those. 
-n------------------------------------------- 

m: The alternatives analysis must compare alternatives which have comparable 
yields, To fail to do this, as is the case in the RD, creates a bias in favor of small 
alternatives. 

m: This comment appears to argue that EPA has explored too broad a range 
of alternatives in order to determine under Section UO.lO(a) whether the proposed 
project is the least damaging practicable alternative that is available. The assumption 
underlying this comment is that only a project which yields a vblume of water 
comparabk to the Applicants' preferred alternative would achieve the project's basic 
purpose. As discussed in the FD, however, the goal of the analysis of practicable 
alternatives is to determine whether, and to what extent, adverse impacts on the aquatic 
ecosystem can be avoided whik still allowing the applicant to achieve the project's basic 
purpose. Defining project purpose to include a requirement of a spec& yield (as this 
comment essentially s u m )  ignorea the fact that projects with other yields may still be 
able to meet the project's bark purpose. The record demonstrates, in k t ,  that the 
basic project purpose (pmkihg a dependable, long-tens water supply) can be met by, 
at a minimum, the other stmctud alternatives analyzed.in the EIS. Applicants do not 
contend that the yields of the aherna$ves would be insuwent to m a t  the basic 
project pupme. Rather, r unrlkr yield oniy means a somewhat shorter time before 
additional-watm supply may be needed In any case, the alkmatives (especially New 
Cheesmaa) & providt yield8 relativeiy comparable to that of the Two Forb proposal. 

This carnment is aho incorrect in its assumption that projects with larqer yields 
will of necessity pose more substantial impacts than smaller projects. It is possible that 
a larger yield project could poa leu severe environmental impacts, depending upon the 
project's design and other logistical iacton, as well as the relative value and 
vulnerability of the impacted areas. To the extent a smalkr project is in fact less 
damaging than a larger project, the comment is correct that this creates a "biasw in 



favor of the smaller projea Such a "bias," however, is mandated by the prohibition in 
Seaion 230.1qa) of the Guidelines against a discharge where less damaging practicable 

\.-,, alternatives are available, but is limited by the requirement that the leu damaging 
alternative be ~tacticablc. 

The issue of using multiple smaller projects to meet the basic purpose, whether 
simultaneously or over time, is discussed in the next. response. 

w: The RD disregards the three phase water supply planning process, which 
included a fint phase consisting of nonstnrctural sources and projects to provide water 
prior to 1995; a second phase of near-term stnrctural sources to provide water by 2010; 
and a third phase to provide water after 2010. By mixing sources from these three 
phases, the RD confuses the subject, violates NEPA, and reaches incorrect conclusions 
regarding practicability of some alternatives and the true adverse environmental impacts 
d a t e d  with having to use alternatives to a Two Forks dam. 

Bupon=: EPA disagrees with the Applicants' assertions that the RD confused this 
issue, violated -PA, or were n e c e d l y  incorrect in their determinations of 
practicability. However, the FD has not relied on any alternatives not analyzed in the 
EIS, and therefore this concern by the Applicants has been rendered moot. 

We do wish to address the Applicants' statements concerning the true long-term 
impacts of using alternatives to Two Forks, however. We do not disalgee with the 
approach of considering impacts from multiple actions which together serve as an 
alternative to a single, larger project. However, the Applicants incorrectly assume that 
several small projects would of necessity haw more serious adverse impacts than any 
one large project. In this case, EPA has found that the 1.1 MAF Two Forb project 
would have wry sedr advene impacts to the aquatic -tern and to recreational 
use of that system. The record does not support a finding that the possibility of 
delaying other impacts, mwchted with smaller projects, would jusw the serious 
environmental impacts of ury of the Two Forb projects. ' Rmefore, we-haw 
concluded that such otherhn& do not constitute "other significant adverse 
envirohentd conrequencer" assxiatid with the altemativu to TWO Forb. 

Comment: Tbr RD violatea NEPA by not limiting its analyskof practicable 
alternatives to tbore in the EIS. 

Rerwnse: h dircursed in our response regarding refeml to CEQ undtr NEPA, EPA 
is not required to limit itself to those alternatives or other issues War aadyscs in a 
NEPA document in a seaion 404(c) action. Nevertheley in thir case the range of 
altemativcs relied upon in the FD is limited to those saYctural alternatives in the EIS. 



Therefore, while EPA does not agree with the Applicants' statement or, necessarily, 
with its conclusions regarding other alternatives, this argument is moot. 
.-------- ---UIII-----------.--------------- 

comment: The corrective action ("No Net LOSS Compromise") is not a practicable 
alternative as it docs not achieve the project purpose (although it would come closer 
than other alternatives to meeting the Applicants' purpose). 

Reswnsc: EPA accepts the Applicants' right to reach their own conclusions as to the 
practicability of any alternative. This particular issue is moot because the FD does not 
rely on the corrective action as an alternative; in fact, the FD "vetoes" construction of 
the corrective action or the other Two Forb site dams. 

However, it is important to note that this comment seems to reflect the 
Applicants' confusion repding the meaning and use of the concepts of project purpose 
and practicability. The Applicants state: 'The 1.1 MAF project achieves the Applicants' 
project purpose elements far better than the smaller No Net Luss Compromise . . . . 
Thus, the Applicants are proposing the No Net Lr#s Compromise w u t  auallfvlnn , . 
3beir belief that?& 1.1 MAF (emphasis added.) As a 
general rule, the project proposed by an applicant will be the one that applicant 
otcfen. and will often match his desires and goals better than any alternative. 
However, the purpose of the alternatives analysis is not to ensure that the applicant 
gets his ideal project; if that were the case there would be no reason at all to conduct 
any alternatives analysis, The Guidelines' alternatives anaiysh is intended to ensure that 
harm to the aquatic environment is avoided to the extent practicabk. That is why the 

purpose of a project is determined in order to identify a realistic range of 
alternatives, even if some or all of those alternatives are not the applicant's ideal 
project. (This is not to say that there must always be practicable diernatives identified; 
Applicants are conect that sometimes there may be no practicable alternatives to the 
proposed project. Howlever, that detenthtion must be based on an analysis of 
alternatives that could realirticrlly serve the basic purpose, not on a purpose so narrow 
as to restrict the selection of alternatives to that single project already sekcted by the 
applicant.) -- 

C o w  Ths RD misrepresents the No Federal Action Alternative as being 
practicable, md @ores tbe impacts of that alternative. 

m: As tbe FD indicates, Applicants have confused the result of a Section 
W c )  %eton with the No Federal Action Alternative. Tbcy are not 'in fact the same; 
the No Federal Action Alternative descri'bed in the EIS b one potential scenario should 
Section 404 permits be denied for the proposal and s t rWuA alternatives, whereas 
the FD %toesn only the proporal and alternatives a t h e m  and docs not 



reflect in any Way on the permittability of the other structural alternatives. 

In fact, the only alternatives the FD relies on are those stmctural alternatives 
analyzed in the EIS. The FD does not assume that the No Federal Action Alternative 
as described in the EIS is practicable, or that such a scenario would not have serious 
adverse impacts; the FD merely finds that there are, at a minimum, structural 
alternatives that are practicable, would have less adverse impact on the aquatic 
ecosystem, and would not have other significant adverse environmental consequences. 
That is not to say that EPA agrees with Applicants' assessment of the No Federal 
Action Alternative as described in the EIS or of any alternatives not analyzed in the 
EIS (including, but not limited to, their conclusions regarding practicability, other 
adverse environmental impacts, and lack of South Platte storage), but merely to say that 
those concerns are not relevant given the findings of the FD. 

Further, EPA recognizes that there are many actions beyond the scope of 
Section 404 which have serious adverse impacts in their own right. Hwever, Section 
404 can only consider whether or not such serious impacts will necessarily occur if a 
particular action is taken under Section 404 (e.g., permit denial or 'keto" or even 
project modification). It is impossible to predict ,with any certainty which of a set of 
options an applicant or other entity could choose to pursue under a given set of 
circumstances, and therefore EPA cannot base its decisions on the m#sibdltv that a 
choice to pursue an environmentally harmful option could follow. -- - 
w: Applicants imply that there will be significant adverse environmental 
impacts to the Two Forks site if a permit is not issued for a dam project at that site. 

Resmwe: The Applicants assume an increase in recreation use of the area, with 
resultant user conflicts and laacned enjoyment, environmental damage, and problems 
associated with safety and law enforcement. Whib it amy be true that thcre would be 
increased use of the site tot rsmpion, with some potential advewresults, this 
argument nevertheless seem to make a strong care that this area is of vital recreational 
importance to the area and its residents, and that the lou of the area would be 
sigmhntly wone than thc impacts td the area of incmwd user pressure. Applicants 
also seem to rrrrtme that there will be a decrease in management attention to the site 
by the W- doe-- iikely budge~.*cmbatla However, there dar not seem to 
be any solid Mia tor tbia prediction. In fact, it haa been acknowledged that 
management rtaention hrr ban limited due to the dam prop& and it seems more 
likely that there would be an increase in management attention by the Forest Service 
ona  the Two Forb pmpcds were no longer under coruideration. 

Comment: 'Ihe RD understated the unmet future water supply needs of the 



metropolitan area and of specific municipalities. 
,d 

Jkspons: This comment appears to reflect a concern that the RD has departed from 
the EIS with respect to the water supply needs of the Providers, independent of 
Denver. The RD's analysis of future water demand was based on the water demand 
presented in the EIS, although the Appendix did include a Table which included some 
figures from sources in addition to the EIS. While those projections may or may not 
be accurate under current circumstances, the FD did not question the water supply 
demand projections in the EIS or in Applicants' corrected Table, and did not in any 
way rely on different information or challenges to the needs stated in the EIS. 

Comment: EPA lacks the specific technical expertise to properly evaluate the impacts 
of the Two Forks project. 

m n w :  EPA's statutory authority requires EPA to have staff who can undentand 
and evaluate a variety of technical issues and areas, and EPA is prepared to, and 
routinely does, implement its authorities. Section 404 issues, and Section 404(c) in 
particular, routinely involve evaluating impacts to aquatic ecosystems and to recreational 
we of such systems. Staff who worked on the Two Forks Section 404(c) action have 
experience in section 404 and ,related technical areas. As the Applicants indicate, the 
record included extensive technical studies and analyses. EPA, has the expertise to 
review and understand these analyses, and has based the FD on its analysis of the 
information regarding the aquatic ecosystem at issue here and the impacts to that 
system and to recreational we of it. 
P - 0 -  -- 
Comment: "Ihe EIS and the' RD wrongly state that the 19 miles of river between 
Cheesman Dam and the confluence with the North Fork is Gold Medd Fihery. The 
Gold Medal 6shery exists only from Cheesmaa Dam to Scraggy View picnic area not 
including W i i  Club, ond tbc Gold Medd 6shery in tbc 1.1 MAF project area is 
approximately 13 m h  (14 mila - 1 mile at Wigwam Club)." 

~es* kaxdhq m tbc adminisBtive record, the Colorado Division of Wildlife 
(CDOW) in 19g8 cbanged the Gold Medal classification (after the release of the FEIS) 
from the 20 dl@ rectch in the 1.1 MAF inundation area (the edge of the inundation 
pool to tbc card\rmcc with the North Fork) to the 13.9 mile stretch in the inundation 
area (edge of tbe h ~ t i o a  pool to the Scraggy View Picnic area excluding 1 mile at 
the Wigwam Clubr. As such, EPA recognizes that the .current Gold Medal designation 

For clari6cation, the 1 mile stretch at Wigwam Club-bold# a 6shery that 
fulfills Gold Medal criteria. 



is not the same as that described in the Recommended Determination. 
L 

EPA notes that despite the change in designation, the fshery and recreational 
value of the area between the Scraggy View picnic area and the confluence should not 
be dismissed Thh stretch exhibits lower trout densities and size but this condition is a 
result of removal by anglers. Nonetheless, the area supports heavy fishing pressure, 
despite the absence of special regulations.' Furthermore, evidence in the administrative 
record indicates that recent biomass and size increases in the Deckers area have 
attracted more fshermen to the entire mainstem fishery, and have resulted in a 
significant increase in fishing pressure in the Scraggy View and Twin Cedars area. As 
such, EPA regards this information as direct testimony to the value placed on the 
recreational fishery in the entire mainstem South Platte, including the reach from 
Scraggy View to the confluence. 
---U___U___U___mU___--U___---U___U___U___U___U___-U___U___U___mU___U___ 

w: The high biomass in the six mile segment of the stream immediately below 
Cheesman Reservoir is the result of special catch and release restrictions. "Biomass 
levels throughout the remainder of the river are more typical." 7 h e  RD has not 
discussed the impact of special fishing regulations on biomass levels in the river." 

m: EPA does not, in any way, dismiss the impact of fishing regulations on trout 
biomass levels on trout size. However, EPA has chosen to interpret the impact of 
special regulations differently than the Applicants have. 

L 
The Applicants state that special regulations, such as catch and release 

regulations, are artificial management actions that eliminate angling pressure to 
facilitate high fish populations and size. If areas currently managed under special 
regulations, like Cheesman Canyon, were managed under general regulations, biomass 
levels would be much lower. 

However, EPA arrerts that the opposite argument can be made for areas 
managed under general regulations (8 troutlday, no termirrPrl tackle restriction). Given 
the popularity of the South PIatte fishery, those areas managed under general 
regulations may &bit artWa& low biomass levels, a condition which would result 
from high tcvalr of angling pressure. 

There is m doubt that biomass estimates fluctuate with changes in fishing 
management polich. Hawever, the Applicants are attempting' to dbdss the habitat 

' Recent CDOW estimates show that biomass estimates have incrcucd in. the Scraggy 
View and Twin Cedan arm, and may be a positive response to r change in tishing 
regulations. This observation is not conclusive, however, because the area Q stocked. 



valua of the South Plane by stating that catch and release regulations are a primary 
reason why the Cheesman Canyon supports high trout densities and size. To the 
contrary, the catch and releare regulations for Cheesman Canyon, by eliminating angling u. 
pressure, merely create a condition that allow fuh populations to approach habitat 
carrying capacity - a condition revealing the true habitat value of the stream reach. It 
is true that biomass levels for Cheesman Canyon would be lower if managed under 
general regulations; however, the catch and release regulation does not cancel or 
enhance the valuable ecological variables existing in Cheesman Canyon that support 
high trout biomass. As such, EPA recognizes the fact that certain intrinsic habitat 
components of the South Platte aquatic ecosystem allow trout densities to approach the 
high level they do in Cheesman Canyon! 

n: 'The fishery and its identified biomass qualities are positively influenced by 
the tailwater effect from Cheesman Reservoir." 'The Cheesman tailwater creates 
favorable water temperatures,' increases nutrient levels and reduces sedimentation and 
turbidity. In addition, based on the priority of water in the different Denver water 
supply reservoirs along the South Platte, Cheesman is operated in a manner that 
reduces peak spring flows which are adverse to fish and increases winter flows which 
would otherwke be limiting to 'South Plane fish populations." 

m: The Applicants have sought to discredit the high habitat values of the 
Cheesrnan Canyon fishery (not to mention the entire mahutem South Phtte) by 
asserting that high fishery values for the mainstem of the South Platte are the result of 
a man-made system. 

While the tailwater effect and flow regime theoretically could have a positive 
influence on trout populations, documentation in the administrative record indicates a 
situation exists that is quite to the contraxy. In its fish flow investiption reports, the 
CDOW indicated that the South Platte River below Cheesrnan Dam has cxhrbited a 
high level of fluctuation in yearly stream flows, which has devastated the reproduction 
of wild rainbow and brown trout populations in the river in many yeam This position 
is clearly stated in a 19gB report: 

-* 

Maintcarna of rerronable minimum flows during the most vulnerable life 

a The b&bt compomatr EPA is referring to are attn'buted to the physical, chemical, 
and biological characteristics of the South Platte aquatic ecosystem. For instance, 
fundamental components of the sahonig,(trout) habitat include acaptabk water quality, 
food producing areas, spwningcgg irm&tion &reas, and cova.' Tbcv are the factors that 
limit trout densities, and when present in favorable quantities, sustain high levels of trout 
popuhtioh 



stages (spawning, incubation, hatching, and fry) are of paramount 
irnp-ct in maintaining thriving rainbow and brown trout populations in 
the South Plattc River below Cheesman Reservoir, which is owned and 
operated by the Denver Water Department (DWD) as part of its water 
storage and supply system. However, maintenance of stable minimum 
flows for trout (or any other sort of recreation) has not been the hallmark 
of the DWD's flow management regime in the South Platte River. 

The DWD would like the environmental community, angling groups, and 
the Colorado Division of Wildlife to believe that their water management 
plan and Cheesman Dam, in particular, are the primary reasons for the 
gold medal trout &hey that exists in Cheesman Canyon. However, 
nothing could be further from the truth. 

The U.S. Fish and Wildlife Service, in making its Resource Category 1 
determination, remarked that the mere fact the fish population has survived these 
conditions remarkably well, demonstrates the resilience of the habitat to withstand 
frequent adverse conditions. They further stated that the river reach below Cheesman 
Dam pouejsed an excellent habitat and €ishey long before C k s m a n  Dam. 

Given the opinions of these agencies, whicb are grounded in evidence contained 
in the administrative record, EPA cannot attriiute the high Gbey value below 
Cheesman Dam to the human-induced taihvater effect and tlow m@m. These 
conditions do not, in any way, discredit the high habitat value of the river stretch and 
have not had a particularly positive effect on the highly productive €ishey in the area. 

Commtnt: "Brown and rainbow trout are not native species, evidencing the effect 
stocking has had on the South Platte dminage. The private Wigwam and Swayback 
Club6 stock their portiolrr of the river." .- - 

u: EPA re- the faa that brown and rainbow trout are not native 
species of the South Plant. Yet, the capacity of the habitat to support such high trout 
densities and ripC l r n~ t  be dism&i This is evidenced by the fact that the Cheesman 
Canyon b h q  hu aor b a n  rtocked since 1952 

Al- tbe Wigwam and Swayback Clubs, both op the mainstern South Platte, 
stock their p d o ~  d the river, the FEIS indicates that such stocking at Wigwam Club 
has had little impact oo tbe s e t l ~ u s ~  trout populations adjoining the club. The 
FEIS made no statement on the impacts of stocking by the SIwykcL Club, bowever, 
the administrative record indicates that the Swayback Club pouerrer a h e r  biomass 
than at Wigwam Club (617 Wacre). Therefore, it can be assumed that stockin# at the 
Swayback Club das not influence the adjoining trout population& 



EPA doa not believe the administrative record supports a finding that stocking 
from the Wigwam and Swayback Clubs has positively influenced nearby trout u 
populations. Then is little doubt the habitat supports a high quality fishery and would 
do so without any stocking and, as such, exemplifies a self-sustaining aquatic system 
with the attniutes of a wild trout fishery. 

Corn: "EPA places peat emphasis on the Gold Medal and Resource Category 1 
designations of the CDOW and the U.S. Fish and Wildlife Service. However, EPA fails 
to identify the legal import of the designations. A Gold Medal or Resource Category 1 
designation is a policy decision, established in the .absence of any supporting regulation." 

Resgonx: This statement reveals a misunderstanding regarding EPA's use of these 
designations. EPA recognizes that the Gold Medal and Resource Category 1 
designations are policy and management tools. 

EPA has looked to these designations as a means to utilize the expertise of 
agencies with assessment and management responsibilities for wildlife, fish, and habitat 
in the Two Forks area. The designations are a product of careful analysis followed by 
expert judgment and objective criteria and consequently provide useful baselines and/or 
points of comparison in the analysis of habitat (Resource Category 1) and recreational 
(Gold Medal) impacts expected ftom construction of Two Forks. 

In essence, the designations provide EPA with a clear indication of the habitat 4 
and recreational value placed on the South Platte resource by these agencies. 
However, EPA has not accepted the designations at face value but has reviewed and 
analyzed the objecth criteria defining them. [See Resplldt to following comment.] As 
such, EPA assures the Applicants that while the Resource Categoy 1 and Gold Medal 
designations are useful, thy have not been a decisive faaor for the Recommended 
Determination or the F i  Determination. 

"Ihc Appbnts hve, on ? number of previous occasions, expressed 
disagreement with the Rcmarcc Cattgoy 1 and Gold Medal designation for the 
"tailwater" &hy-bt)QW QlttSman Dam.' 

EPA rccagpizrr the Applicants are uncomfortable with these designations, 
and as such, has providtd the following anaiysit: 

Resource Cat-. The USWS employs the Resource Category classification 



system as part of its mitigation policy to ensure that the preparation of mitigation plans 
corresponds to the value of the habitat which may be lost or damaged. The USFWS 

'L, classified the area below Cheesman Dam to the vicinity of the Scraggy View picnic area 
as Resource Category 1, meaning the "Habitat to be impacted is of high value for 
evaluation species and is unique and irreplaceable on a national basis or in the 
ecoregion section." 

This stretch was designated Resource Category 1 due to ability of the habitat to 
sustain high trout densities and size despite heavy fuhing use and frequent adverse 
conditions from the tailwater effect and flow regime from Cheesman Reservoir. The 
USFWS recopized this river reach as the ''best Gold Medal segment in the State." 

The administrative record shows that the area between Cheesman Dam and the 
Wigwam Club (Cheesman Canyon) has the second highest trout biomass level in the 
State of Colorado. It is second only to the Fryingpan Rinr, however, this river is 
stocked, while the Cheesman Canyon is, on the whole, a self-sustaining fishery. As 
such, the self-sustaining characteristic of Cheesman Canyon in combination with the 
higb trout biomass and size are a distinct attn'bute. The fact that there are other 
quality trout habitats in Colorado does not affect the outstanding nature of this habitat. 

EPA recqnks the popuiarity of this stretch and the resultant high level of 
public firhing use impovd upon it. Creel census data c o b d  over an eightyear 
period indicates a high level of Wing pressure for the South btte from Cheesman 

L Dam downstream to the confluence with the North Fork. 

The Cheesman Canyon area is managed under catch and release regulations and 
the Deckers seaion has been managed under various special regulations since 1983. 
However, EPA also notes that high levels of public fishing use alone can be a source of 
disruption for the aquatic ecosystem. As such, EPA notea the ability of the habitat to 
incur these high leveb of use. Although public tbhing prc teada to be more an 
indication of recrcatiod Mhre in this case it does reflect the high habitat value as well. 
(For more information on EPA Headquarters' position regarding speclel regulations, see 
Response to Comments, Influence of -* Special Regulations on Biomass] 

S i m i M y ,  EP& upon review of the record, has found evidence that high 
fluctuak b- tkrr hnve created adverse conditions for trout below Cheesman 
Dam. As ePEL tbat inherent habitat components have allowed the trout 
populations prolhate, despite these adverse conditiom [See Response to 
Comments, Meet of Taikgter Effect on Trout Population] 

The USFWS has stated that "the goal of no lotr of habitat for the Resource 
Category 1 areas on the South .Phtte Rinr clearly is not attainrbk if Two Forks is 
built; therefore we have presented mitigation recommendatiom should the Federal 



permitting agencies approve Two Forks." 

Therefore, upon analysis of the Resource Category criteria, EPA has found the u 
USFWS observations to be supported by the Record. While EPA has not based its 
final decision on the Resource Category 1 designation, EPA Headquarten nevertheless 
affirms its usefulness as a point of comparison in determining habitat value. 

G old Medal Desinnat ioq. The Gold Medal, Designation is used by the Colorado 
Division of Wildlife to help anglers identify "lakes or streams in Colorado which offer 
the greatest potential for trophy trout fishing and angling success." As such, the Gold 
Medal designation identifies recreational fishing value, and is used to promote those 
areas the CDOW regards as offering a quality fishing experience. To be classified as 
"Gold Medalw a water must possess: a trout standing crop of 40 lb/acre; more than 12 
fish/acre measuring 14 inches or longer; .minimal dimensions of 2 miles in length and 20 
feet in width; and scenic qualities (channel meandering, riparian vegetation, etc). 

Currently, the river stretch below Cheesman Dam to Scraggy View picnic area is 
designated as a Gold Medal water. EPA recognizes the policy nature of the Gold 
Medal designations, as the designations have changed wer the past two yean - prior to 
1988, the South Platte stretch below Cheesman Dam to the confluence with the North 
Fork war designated as a Gold Medal water. Nonetheless, EPA finds the Gold Medal 
indicators as a useful reference to recreational 6shey value, but has not based the final 
decision upon them. 

EPA also recognizes that biomass and size criteria used for the Gold Medal u' 
designation are influenced by special regulations. Nevertheless, documentation in the 
administrative record indicates that fishing use increares when trout densities and size 
have increased This in particular underscores the recreation potential of a Gold Medal 
water, which means that Gold Medal designations are appropriate as one measure, 
albeit not the sok measure, of recreational fishery value. 

m: The USFWS and the CDOW "each has issued its opinion concerning -. 
F'or the river stretch from Scram View to the coauena  with the North 

Fork, not 8 Odd Medal water, has traditionally supported a highly popular recreational 
fishery. Haweuet, it dar not have the exceptionally high biomass and size levcls as found 
upstream because it is managed under standard regulations and therefore subject to high 
levcb of 6sh removal. Furthennore, recent creel cstirnata by Nehring show that fishing 
use in this area has significantly increased, an indirect effect resulting b m  the notoriety 
of new iegulationr and greater numbers of quality size trout in the Decken to Scraggy 
View reach. 



project impacts." "Neither Agency has sought to use its authority to oppose the 
project." 'lb USFWS stated in a letter to the Corps ... that the mitigation proposed by 
the Corps war satisfactory to meet its concerns." 'The CDOW has gone even further. 
It strongiy argued for implementation of the Applicants' mitigation package which 
includes a $10 million CDOW trust fund for non-project related fishery management, 
including stocking." 

Beswnse: As a matter, both agencies have never expressed outward 
support for the Two Forks Project. The Applicants are confusing agency concurrence 
on mitigation plans as a testimony of acceptance of the Two Forks Project. 

Both agencies have expressed their positions on the Two Forks Project. First, the 
USFWS has gone as far as saying it docs ppy support Two Forks, and even with the 
specific mitigation conditions to be included in any permit, there still would be 
"unavoidable losses to aquatic resources if Two Forb is built.' The USFWS has 
contested announcements by the Applicants indicating the Two Forb decision was 
"accepted by" the USFWS. Likewise, the CDOW has stated that t h y  are not supporting 
the Two Forb project by recommending the particular plan of mitigation and that they 
"neither endom or oppose a project where the decision is a responsibility of other 
agencies." 

It must be made clear that EPA has the statutory authority under Section 404 of 
the Clean Water Act to review, participate in the development of, and if deemed 
necessary, "veto" permits for discharges of dredged or fill material. Both USFWS and 
CDOW have participated in the environmental impact assessment process and the 
USFWS in the 404(q) elevation. Documentation revealing their comments and opinions 
are contained in the administrative record, and have been fully considered in making 
EPA's Recommended Determination and F i i  Determination. 

~ecause iish powtiom b;vc greatly increjad due to m m g  rules 
idposed by the CDOW, md posspty for other reasons, the EPA m implicitly saying that 
the baseline biomass needs to be changed. "The RD @PA] unilaterally adopts figures 
from ouoide tbe EIS mami for 1987 md 1988 and teller on them in its adverse effects 
detenninatbk8 The that was used in the FEfS, 38.m Ibs, was agreed upon in 
the &p& %n& ktht morrremnabk Tmthmmrc, mitigation 
should be caukkmd u part of this analysia and, as such, it would be appropriate to 
consider wht wndd occur on other streams with an equivalent'lcvel of special 
regulations." - 

Fit, the Applicants have s u m t e d  that EPA may not p outside the EIS 
on factual mattem, and therefore cannot base its determinetion on data introduced 
outside the EIS, specifically the more recent biomass data indicatiq an increase in fish 



populatiom below Cheesman Canyon. 
4 

EPA's action under Section 404(c) is not subject to. the EIS requirements of 
NEPA. EPA's authority to consider information under Section 404(c) is not constrained 
by what is, or is not, in the Corps' EIS, nor is a supplemental EB needed before EPA 
may consider "new" information. .As such, EPA may draw conciusions on data 
reflecting more recent estimates of trout biomass, just as long as it is contained in the 
administrative record and h deemed to have a factual bash: In fact, EPA is phiaated to 
consider A information in the administrative record. 

Second, the Applicants try to dismiss the role habitat has played in the recent 
increases in trout population below Cheesman Canyon. EPA recognizes that the 
increases are a positive response to human-induced regulation. But EPA also 
recognizes that the increases reflect an ecological response by fish populations to 
habitat. Reduced angler exploitation does not change the canying capacity of the 
habitat; it merely allows the populations to more closely approach the full capacity of 
the habitat. This response is an indication of habitat value for the mainstem South 
Platte that was not reflected in the 1979-1985 CDOW data. As such, EPA believes it is 
important information that provides more insight on the habitat value of the mainstern 
South Platte. 

Third, the Applicants minimize the role of habitat improvement in mitigation. 
Thy suggest that the recent increases in biomass in the mainstem South Platte merely 
indicate the potential fishery mitigation that can be achieved through resource u' 
management (catch restrictions). EPA reiterates that special regulations oniy create a 
condition that allow fish populations to respond to habitat The regulations, then, are 
secondary to habitat. Without quality habitat, there would be no population response 
to fishing regulations. 

It appears the Applicants are assuming either that the streams to be used for 
mitigation have naturally high habitat values, or that tby, without question, will be able 
to identify and mitigate for all habitat variabks that nomdy sustain high trout 
populaulations. In .either case, the mitigation streams would have a high carrying capacity, 
so that, upon impkmentatioa of special regulations, the trout populations would rise to 
high leveb, qpnmdhg habitat potential. EPA doea not believt that the administrative 
record paad@ mpporta the former assumption; the latter assumption is highly 
speculath, 8ad #vm tb uncertainty of the sciena at this time, unreasonable for the 
purposes of d k d n g  potential biomass gains through mitigation and special 
regulations. - 
Comment: The  RD appears to argue that the substantial work conducted by the 
Aquatics Work Group and the dialogue that continued between the agencies throughout 



the EIS review process on aquatics should be merely discarded and instead a different 
ype of andysb baed on fish habitat "weighted weable area of rainbow trout spawning 
habitat" ("WUA") should be used:' 

m: EPA is in no way discarding the work conducted by the Aquatics Work 
Group and the dialogue that continued between the agencies throughout the EIS review 
process. EPA has stated repeatedly that it is not bound by the EIS on factual matters 
and consequently may use ~ d d i t i o d  data in the administrative record in reaching a 
determination with regard to the Two Forks permit. 

In the Recommended Determination, EPA chose to use estimates of habitat 
(WUA) to determine impacts to spawning habitat. Strong correlations are known to 
exist between changes in habitat and salmonid density at the early life stages. In light 
of this correlation, EPA docs not consider it unreasonable to identlfy impacts to habitat 
for the spawning life stage resulting from hydrological operations of Two Forb. 

€PA disagrees with the Applicants' statement that trout biomass is the only 
aquatic ecosystem variable of concern when estimating project impacts. EPA is 
committed to protection of the %holen environment, which includes protection of the 
aquatic ecosystem and habitat as it ir used by all aquatic life forms--not jut mut. 
Because the alteration of natural ecosystems poses a threat to the public bealth and 
welfare, impacts to habitat should not be disregarded from a determination of total 
impact to the aquatic resource. Therefore, EPA Headquarten t h i s  the Recommended . 
Determination's use of habitat analysis, in addition to the work of the Aquatics Work 
Group, as reasonable and supported by the record. 

Corn: "There are many multiple purpore recreation areas within an easy driving 
distance from the metropolitan area with numerous recreation opportunities, including 
the Blue, the Cache la Poube, tbe South St. Vnin, the Big Thompoa, the Arkansas, 
and the Colorado Rhn.'. . - . 

EPA rceognh that o G r  recreational areas exist in a day-use drive from 
Denver. Hmever, the South Platte River corridor in the 1.1 MAF inundation area 
paasesser 8 d~ d signihnt, nahrral ahd man-made feature$ that greatly enhance the 
recrea- q d e n m ~  8 arir. that cannot hem wjthh a &hang distance 
from Denver (br-tbm 1- to 13-hour drive), 

A summary of these features foUm . 

The South Platte, a free-hwhg Me-pod rivcribc system, b 
the second l a rp t  river draining onto the eastern plains with an annual flow in excess 
of 204000 acre-feet per year. The amount of stream f h  ohen is a frceor in appraising 



the total recreation and scenic resource of a river or stream corridor. Only three rivers 
in the front mgc of Colorado possess flows of this size. The other two are the Cache u 
la poudre [at Ted's Place] and the Arkansas River [at Canon City]. 

The whitewater riverine system freely flows through sparsely forested slopes, rock 
outcrops, jagged peaks, grassy flood plains and narrow canyons. Natural features of 
particular interest include the picturwue Cheesman Canyon; distinct geologic features 
such as Dome Rock, Eagle Rock and the "Chutes"; the Cathedral Spires portion of the 
North Fork and the proposed dam site. 

Fishing in the South Platte mainstem is more than just 
fishing, it is "big water" bhing. A Gold Medal water from Cheesman Dam to Scraggy 
View, the South Platte is known for its high quality fishery along a major watenvay. 
The administrative record indicates that this combination of aesthetic attniutes and 
select fishing imparts international status to the South Platte River bhery. 

Water-mted Recreatjpn. The South Platte River corridor, a free-flowing 
stream reach, offers other recreational opportunities such as canoein, kayakin&-rafting, 
scenic viewing, camping, and picnicking. AU these activities are related directly or 
indirectiy to the presence of the river. This is an espeaally valuable feature for groups, 
including organizations and extended families, who often frequent dispersed recreation 
area because current developed facilities do not meet their needs or do not provide 
the desired recreation experience sought by the group. 

,u> 
&cessibility. Man-made features, including an access road and informal parking 

lots make most stretches of the 1.1 MAF inundation area excluding Cheesman Canyon 
highly accessible. This accessibility as well as close proximity to Denver allow for 
frequent trips and/or after-work activity. 

The Applicants state that send waterways near Metropolitan Denver provide a 
riverine, natural setting available for dispersed public recreation. Thia may be true but, 
save dispersed public recreation and perhaps amibility, none of these water systems 
qualitatively provide both the same big water and quality 6s- experience as the 
mainstem South Pktte. Of the riven listed by the Applicants, the Blue and Colorado 
(approximtdy l.5 born drive) are designated Gold Medal segmentr and have annual 
flm c ~ w  rae-fiat. However, the administrative record indicates they do not 
exhiiit trout #oarures comparable to the Gold Medal segment on the mainstem South 
Platte. Fuirherwm, the Blue and Colorado R inn  are on the west slope; according to 
the FEIS, the metropolitan public tends to view areas on the east slope sr being more 
convenient for day use and to view a trip to the west slope or a more intensive, less 
spontaneous recreation destination. 

The Cache la Poudre and Arkansas River (13-hour and 2-hour drive, . - 



respectively), are both on the east slope and have annual flows in exceu of 200,000 
acre-feet, but thy do not offer the same high quality fishing experience. Finally, the 

\. South St. Vrain and Big Thompson (l.4hour drive), both on the east slope, do not 
have annual flows in excess of 200,000 acrc-feet per year nor do they offer the same 
high quality fishing experience. 

In summary, no other riverine system offering dispersed recreational 
opportunities possesses the same combination of recreational features in such close 
proximity to the Denver metropolitan area. The administrative record shows that other 
agencies including the US. Forest Service (USFS) and National Park Service (NPS) 
have made reference to the "outstandin& remarkable" recreational value of the 21-mile 
mainstem of the South Platte corridor. As stated in the FEIS, The combination of 
proximity, accessibility, and fishing quality near a large metropolitan area is unique, and 
the fishing opportunity is considered a significant resource." ----------------- 
m: EPA is misleading in its "reference to white water because it connotes a 
specific level of boating difficulty." The  majority of the mainstem and North Fork of 
the South Platte (Checsman Dam to the confluence with the North Fork) is rated Class 
I and I1 on the international rating system, which merely accords a novice to tasy 
classificatioaj" 

m: As a preliminary matter, the following is a breakdown of the "International 
Scale of River Difficulty for Whitewater Sports": (emphasis added) 

\ 
L 

Class 1 -very easy 

Clasr 3 - medium di€6culty 

-& & to -&ue-ry ry&wji'iEtities - 
- such as Irayaldng, canoeing, and raftins - in a he-flawing water hbitat interspersed 
with sections of white wrter flowing aver boulders. Tbe admWtr8Lirn reamd shows 
that other agencies and oqmizatiom have used this tenn in the rrmt manner, 
inclans the Corp of Engineen, the USFS, and, in dirQIying the Inteillltional Scale 
of River Dif6culty, the Public Information Corporation. F m m T  Class 1 and Class 



2 waters, although e q  to maneuver, contain small patches of fast-moving, "white" water 
flowing over rock 

d 

The Applicants seem to minimize boating opportunities afforded to the more 
experienced boater. According to the FEE, the South Platte mainstem, when 
considered in combination with the North Fork, provides white-water boating 
opportunities ranging from Class 1 to Class 4 -- a range that far exceeds the limited 
opportunities described by the Applicants. -------------- 
comment: The %hitewater runs on the North Face [Fork] of the South Platte will be 
enhanced by Two Forb and at present the DWB heady controls the present river 
boating quality." 

m: EPA recognizes that boating on the North Fork would be enhanced in the 
sense that water flows through the Roberts Tunnel would increase, thus increasing the 
length of the high [low period. However, the North Fork is a more hazardous 
whitewater river and cannot replace the class diversity lost from the North Fork and 
mainstem combined. Furthennore, inundation from the 1.1 MAF Two Forb project 
will eliminate SO percent of the available whitewater possibilities within 1 to 2 hours of 
the Denver metropolitan area As such, EPA cannot discount the diverse range of 
boating opportunities as t h y  currently exist on the South Platte. 

-.y ~ 
u 

Comrnenc The Recommended Determination is misleading in that "the whitewater 
activities in the inundation area (1.1 MAF project] represent 70 percent of the activities 
in the Pike National Forest when less than .02% of the Colorado whitewater use occurs 
in the Pike Forest." 

Reswnx: Even though the Pike National Forest, and consequently the 1.1 MAF 
inundation area, encomjmssa a small percentage of whitewater opportunity in 
Colorado, its pmrdmity to Denver and ease of access encourager hquent, short trips 
and q k e s  it a puticularty valuable m c e  for people who am learning, teaching, and 
practicing b a t h #  rkilk Wbik this m o u r n  value may not be unique or ewn 
siwcant whm amsidered State-wide, that docs not red- the qualitative value of the 
whitewater to the Denver metropolitan arm. 

Comment: The Recommended Determination misrepresents the Federal position on 
designation of the South Phtte River between Cbsmoll  and-Strontia Springs reservoirs 
because it u8u quota from other agencies without mentioning respective decisions not 
to include the South Phtte on the NRL 



EPA -s that in 1982 the Heritage Consemtion and Recreation 
L- Sen& (HCRS), a d  in 1988 the National Park Service (NPS), chose not to list the 

South Platte 8cgment on the Nationwide Riven Inventory. (NRI). EPA also recognizes 
that the R e g b d  USFS made a 1988 recommendation to the Re@onal Director of the 
NPS not to List the South Platte on the Nationwide Riven Inventory. However, these 
decisions did not specifically repudiate expert determinations on the recreational value 
of the mainstem. 

EPA recognizes that other agencies must make management and policy decisions 
with respect to particular statutory authorities. However, EPA carries the responsibility 
to look beyond subjective agency judgments to review objective analysis and expert 
opinions that were generated during the agencies' decision making processes. EPA finds 
these expert opinions, and the objective criteria supporting them, to be important tools 
in determining impacts to ~ u r c e s .  EPA has analyzed the Raource Category 1 and 
Gold Medal designations in the same manner. [See Response to Comments, Applicants' 
Concern with Resource Category and Gold Medal Designations] 

The US. Forest Service has declared the 21-mile stretch from Cheesman Dam 
downstream to the confluence with the North Fork as having "outstandingly remarkable 
recreational values." In making this conclusion, the US. Forest Service identified 
distinctive natural features of the South Platte River corridor such as river size "in 
terms of water flow (average annual flow in excess of 204000 acre-feet); a wide, scenic 
valley that doesn't constrict use; a very productive trout fishey, and sufficient water 
flow to provide white-water boating." The USFS made further mention of the diversity 
of recreational activities occwing in the area, the close prordmity to the Denver 
metropolitan area (within an hour's drive), and public accessibility through gravel and 
dirt roads that parallel the river. 

Similarly, the National Park Service, upon makiq a 6cM inspection of the same 
South Platte corridor, found %at this stream segment pcwaaa 0uOtandingIy 
remarkabk . . maeatioad, hh, historic and other (endangered species] values" 

-'.- !pLL,;-c. ;;, 4 -  ' . , 

. Given the ~cumsntrtibn as presented in the administrative record and given 
EPA's rerQorribitity to mrinv and consider such documentation, EPA Headquarten 
con- with thr R w m a l d d  Determinatioa's use of apncy statements that describe 
the high rsarrSioarl and &Ibcry values of tbe 21-mik segment of the South Platte 
River conk& padin# itom Cheesman Dam to tbc dwnce of tbe North Fork. 

Camment: EPA uadentrtcs the severity of the resource nma@rnent probknu existing 
at the South Platte. As a result, EPA casu'a "more hmmb% li@t on degreded 
resources," which makes tbc finding of unacceptable adverse impact on recreation 
unsubtantiated 



EPA disagrees with this assertion. The Recommended Detennination states ,-, 
that the value of the recreational experience depends on the level of management 
attention afforded to an area as well as the basic resource itself. Because an area may 
suffer from resource management problems does not mean the recreational value of the 
basic resource is eliminated. 

Indeed, the case of thq South Platte is to the contrary. The resource 
management problems that exist at the South Platte (littering, deteriorating facilities, 
competition between recreationists, user congestion) are a direct result of the popularity 
of the area This obsewation has k e n  made by Agencies, including the Bureau of 
Outdoor Recreation, Corps of Engineers, and the. USFWS. The 1984 recreation 
statistics for the Two Forks project area speak for themselves - 487,000 visits which 
translates into 316,770 public and private Recreational Visitor Day (RVDs). 

, Furthermore, and equally important, the FEIS indicates that recreation development 
has not k e n  encouraged, due to expectations of flooding from the Two Forb Dam 
and to private land acquisition by the Denver Water Board 

EPA das not believe these problems are irreversible, and, in any event, has 
evaluated the recreational values of the South Platte river corridor as they exist. A 
major river in close prmdmity to Denver, the South Platte continua to offer a wide 
range of recreational opportunities to a large numkr of people. The Denver public 
has sent the Agency thouaandr of letters descriiins the quality recreational experience 
the South Platte river corridor provides Hence, the management probkma, while L/ 

regrettable, have not unduly diminished the high recreational value of the South Platte 
resource. 

A tabk in EPA's Recommended Determination preseno Recreational 
Visitor Days (RVDs) Eor actMia in the inundation area. The "impact projections 
actually reflect the entire 177 (117) square mile project study area, not just the 
inundation area." PW 

":meT 
EPA t h t  the table-in the Recammended Determination presents 

Current Reuea&m Un in the T h  Forb project study are8 - not the inundation area - and Hmmcr, EPA also acknowledger t h t  IYXU~ of the 
activities lirad b tht tab& are related directiy or indirectly to the praena  of the river. 

Ln making itr 6nal decision on impacts to recreation, EPA assures the Applicants 
that it has f d  on the resultr of the FEIS recreation impact assessment. As 'part of 
the analysis, the 1984 recreation use data for the Two Forks project study area was 
used a8 a baseline to determine the numkr of RVDs lort &om the project study area. 
As such, recreatiow impacts described as the numkr of RVD, lort &om the Two 



Forb prow study area are the data EPA has used to determine impact to recreation 
as a result of amQ'uction of Two Forks. 

L- 7 .................... 
w: On the same table (page 33 of the Recommended Determination) the scenic 
driving component reflects 80% travel to and from and 20% scenic driving, according to 
Forest Service and other planning documents. 

m: EPA recognizes and takes note that "Road Travel" is described as "Scenic 
Driving" in the table on page 33 of the RD. However, documentation in the 
administrative record have been unclear about this breakout. The table presented in 
the RD war extracted directly from the FEIS. Furthermore, while it is clarified later in 
the document, the Metropolitan Denver Water Supply Recreation Impact Assessment 
also uses the terms interchangeably. 

In any case, the Road Travel component is in fact treated as such in the 
recreation impact analysis. Consequently, the above clarification as noted by the 
Applicants has not influenced EPA's overall conclusion on recreation impact to the 
South Platte River conidor by the Two Forks Project. --- 
Comment: EPA made "an inflammatory statement that new f!hing we information, 
introduced outside the EIS record, shows that the 1996 wer h o w  were equivalent to 
the EIS p m j u  wer h o w  in 2014 which resulted in the Recommended 

'L Determiuation questioning the Corps' entire impact anaiysk The Recommended 
Determination is deceptive, however, in not comparing the same baseline numbers or 
the same rivcr lengths." 

m: For the puqxxes of this discussion, EPA reqnizm that dBerent study 
secton were used for the ~ ~ ~ K M C S  of determining GhiPg ure in the CQOW and FEIS 
repom Given tbe difkmue in methodologies, EPA win not directly compare data 
presented in the FEIS and CDOW studies, . * 

-The Appliana ugw that an-EPA statement referring to a tripling in fishing use 
sina 1984 ir &mpth in t h t  1W marked a tremendously high water yeu and, 
c o w  'in W g  we. Thy state that kausc of this, the 1986 data is 
dispm- higher, hence the reference to use doubling and tripling. 

Horom, this very obrcmtion gives EPA serious n u o n  to q d o n  the data on 
which the Corp' impact analysis was based. The EIS recreation impact assessment 
utilized 1984 hshing recreation data as the baseline for impact projectha to the year 
2010. Therefore, it m reasonable to assume the 1984 &ta, derived from USFS 
Recreation Information Management (RIM) statistics, wu also confounded by the high 



water year and, hence, lower than it should be. 
.d Given this information, it would not be surprising if the fishing use projections 

for the year 2010 which were used in the FEIS are correspondingly low. EPA 
Headquarters believes there is reason to seriously consider the additional information 
concerning 1986 user hours in reaching conclusions regarding impacts to recreational 
fishing. 

Comment: "Without analysis or reasoning, the RD makes a finding of significant off- 
site impacts caused by dispersed recreation activities from the project. This contradicts 
the EIS and the supporting technical analysis which found that even without any 
mitigation, virtually every potential impact was neither substantial nor sigmficant." 

m: Statements in the FEIS are in direct contradiction with the Applicants' 
assertion. Hence, a collection of FEIS statements on recreational off-site impacts: 

General Disucrstd Uq. 

'The displacement would primarily involve fishing, picnicking, driving for 
pleasure, and other dispersed recreation activities. Focal points of 
activities such as dispersed camping associated with dirt bike use may 
shift, causing use patterns to change. One possible effect of displacement 
would be increased trespass and damage to private property in the first u 
few yean as visiton sought out new areas for their activity on a trial-and- 

I 
. . error basis. These e&cts would be s- (emphasis added) 

Fishinn Ux. 
I ct on fishinn use is of . . asuse 
shifts to streams &ding similar opportunities. Stream segments with 
high quality fisherkq particularly those within a 2hour drive of the 
Denver metropolitan area, could receive substantially increased fishing 
prcssum. Such area8 might include the Blue River downstream from 
m R a e N O i r  and the Middle Fork of the South Platte River." 
(empbdr-1 

. . rum- 
raftinn by reducing peak flowa and bigb flaw 
duration Commercial boating on the Blue River downatream from 
Dillon may caw if fim fall below the minimum kvel for navigation At 



least 13a ~nnrul  visits for rafting and kayaking may be affecteda 
(emphis  added) 

Given the s iwcance and magnitude of environmental impacts from the Two 
Forks Project, EPA believes it would be unrealistic to assume that no negative impacts 
of any consequence would occur off-site. The direct loss of recreational opportunities 
at the 1.1 MAF inundation site, nearby disruption from construction activities, and 
hydrological changes to adjacent waterways, are bound to displace would-be visitors. 
EPA believes this contention is supported by the above evidence in the FEIS. 

m: The Recommended Determination presents a one-sided picture of the area 
through its photographs, quotations only from commentators opposing the development 
of the reservoir, and quotations from authors not living, such as Walt Whitman, rather 
than the actual federal land use analysis conducted as part of the EIS review." 

As a preliminay matter, EPA has not blatantly disregarded viewpoints of 
commentators supporting the development of a Two Forb Project in order to create a 
one-sided argument. On page A-38, the Recommended Determiuation presents lists 
summarizing comments received by EPA during the W c )  procey with comments 
from people supporting Two Forks being no exception. 

Since the Recommended Determination released, EPA hsr continued to 
receive letters from members of the Colorado public expressing their views on the 
construction of a Two Forks Dam and Resemir. EPA has reviewed and considered all 
comments contained therein. 

The Applicants declare that while it is important to view and conrider public 
perceptions of a propoad Federal action, the agency haa a r e r p o m i i  to screen 
them for ibctual e m .  EPA agrees tbqt all public comments my not be factually 
correct. Harvever, EPA nnst remain seasitire to tbe public peraptioa of any Federal 
action - even thore pua&d on some frchtrl erron - where thorc peraptions are a 
function of the public vrluc phced on the South Platte resource. On the other hand, 
E P A ' m  tb. that anj%mal e m  in public comment ktters, or 
ehewktc in th8 ddnhtmthm record, have not influenced the find decision, which has 
been tbe ~ d t d r s v i i w  d'aam&si;r 

F i ,  in machiq a Final Determination, EPA haa not relied on photographs 
and flowery ~ p t i t m s  of tbe South Platte resource. Rather, EPA has reviewed 
documentation contained in the administrative record md brr consi&rcd the opinions 

' lad expen judgment of participants throughout tbe permit poarr for tbe Two Forks 
projerr 



Comment: The "Recommended Determination creates the illusion of a 'free-flowing' 
river. However, the waters of the South Platte exist in a highly controlled and regulated 
state, with water impoundments existing at less than twenty-mile intervals and 
several diversions in between." 

bsponse: This statement reflects the Applicants' misunderstanding of EPA's use of 
the term "free-flowing." EPA has never used it in this case to describe a completely 
unaltered aquatic system. Rather, EPA has used the term "free-flowing" to denote 
riverine sections of the South Platte corridor as a lotic aquatic environment, which 
consists of actively moving water flowing over and between river substrate. EPA 
recognizes the existence of water flow alterations as a result of the hydrological 
operation of reservoirs and m, in any case, the water located between the reservoirs 
is still "activen and for the most part unimpeded by natural and man-made structures. 

Comment: "Riffle and pool complexes are very common in the streams and rivers 
throughout the Roc@ Mountain Region. Considering the 8.m miles of above average 
stream 6sheriej in Colorado, the thirty miles of impact to the riffk-pool complex 
represents less than one-one hundredth of one percent [actually less than .004%] of the 
existing Colorado resource." 

m: Riffle and pool complexes are a particularly valuable habitat for fish 
populations. The combination of rapidly moving water over coarse substrate with 
deeper pooh of fine substrate provide 6sh populations with food supplies, optimal 
water conditions, breedin8 grounds, and cover. The South htte mainstem, particularly 
the area above Scragay View to Cheesman Dam, poaa8a riffle to pool ratios that are 
highly favorable to trout populations, and hence the high trout densities and size. For 
this reason, the fact that there are many other rifne and pool complexes in rivers and 
stream throughout the State h not lessen the value of the riffle-pool complex of the 
South Platte River corridor. In k t ,  it is the combination of these complaes with other 
habitat variables tbat d u b t u Q  m respomibk for tbc high habitat valuer in this area. 

EPA'I "Recommended Determination ignores the fact that Two Forks will 
have many padsi\rc impacts, including the storage capacity ptovided by Two Forb 
which will suflkknt flexiiility to permit better regulation of flom for 
recreational md E# enhanced stream fishery resource management in the South 
Phtte River md the Ncntb Fork and itr tniutarieC 

m: The South PIatte River resource already pnrvider the D e w  metropolitan 
area with a high quality hbty resource and highly accesibk, diverse recrc8tional 
opportunities in a rivetine settineGiven the current recreational value of the South 
Plane resource and the uncertainties that accompany mitigation, EPA believes it is 



importaat to avoid the loss of the riverine resource, rather than to attempt 
compensath for it. Based upon EPA's review and analysis of the administrative record, 
beneficial impctr to firhey and recreational resources which could rerult from the Two 
Forb project do not justify or neutralize the expected adverse impacts to aquatics and 
recreation. - - - -U___- - -  

Corn: 'There is absolutely no basis for considering aesthetics in the evaluation of 
water quality impacts to fish, wildlife, or water-based recreation." "Second, the federal 
agency responsible for aesthetic considerations in the project area, the U.S. Forest 
Service, conducted a technical evaluation of visual effecta and is satisfied with the 
project as planned. Third, and equally important is the RD's characterization of the 
Cheesman Canyon visual qualities, which exist in the upper three-& stretch of the 
river, as applymg to the entire thirty-five miles of river." 

EPA disagrees with the Applicants' statements that there is no bast for 
considering aesthetics as a criteria for analysis under Section 401 of the Ckan Water 
Act, EPA's 404@X1) Guidelines specifically identify effects to aesthetics as a 
consideration in making a factual determination and finding of compliance or no* 
compliance in Subpart B. 

In the care of the Two Forb proje* impacts to aesthetic qurliticr are especially 
important in the determination of impacts to recreation. EPA believer it a d  be 
u m u a b k  to evaluate the quality of the recreational experience without the 
conrideration of aesthetia, as aesthetics can be a Qpikant factor in the quality of the 
recreational experience. 

EPA mcopk# tbat cheeman Canyon b conridered among the m a t  
p ic tuque  oomponents of the 1.1 MAF inundation-erea; however, EPA does not 
~ ~ ~ ~ t t h e ~ ~ ~ i n o t h e t k c r ~ ~ t h s ~ m m d t h t N o r t h  
ForkIntheCorp'viEurl.~otherattrr~ned~in~ticvPlut, 
i n c l u d i a ~ t h e ~ e ~ ~ p o r c i o ~ ~ ~ t h e ~ o n b ~ ~ - ~ p o p o w d b m ~ u d  
the &agle RoeWhuter p#rioa of the -- Squtb Fork (baed lust upoarm of the 
co&ncu). 

- - . -- -- - 

F e  BPA lvnmt discount the signi6cant direct adverse visual impact as 
desuibed b*FEB i)om the coart~ction of the 1.1 MU' md 104000 acre-foot 
projects. T& chm woukl c a w  a strong visual contrast with the c&ractcristic 
landscape md the mwtdr would fhxtmte during operatha, rerulting in a knd of 
cxpowd shoreline which would create r strong contrrrt with the . . 
landscape. In addition, the reservoir would inundate a variety of water features and 
vegetative diversity md distincthe geologic features such as Eagle Rock, Dome Rock, 



and the "Chuter" 

Although the USFS found that the 1.1 MAF Two Forks Project would not 'd 

significantly h g e  the overall National Forest Land and Resource Management Plans 
for the region, the supporting technical analysis did not repudiate the visual effects that 
would be expected from construction of the Two Forks dam. In fact, the USFS 
amended guidelines contained in the Forest Plans in direct response to visual effects in 
the Pike and San Isabel National Forests and the Routt National Forest. 

In light of the Section 404(b)(l) Guidelines' consideration of aesthetics, and the 
significant role aesthetics may play in at least certain aspects of recreation, EPA 
Headquarters believes that it is appropriate to consider aesthetics in this case, and finds 
that the Recommended Determination's finding of signrficant adverse effect to 
aesthetics to be reasonable and supported by the administrative record. 
-_C --------------------------------- 

"rhe Recommended Determination makes many comments such as that 
found on page 34 suggesting that this [the South Platte resource] b a pristine 
recreational area. This is parallel to other actions by the RD in ignoring the factual 
evaluation of the area by the authorized federal agency. The US. Forest Service has 
classified Cheesman Canyon in the 'semi-primitive motorized/roaded natural' category in 
its Recreation Opportunity Spectrum System Report. This is far from a pristine 
classikation. Chesman Cayon represents only the three-mile segment immediately 
below Chee8ma.n Dam. The RD erroneously trier to attniute those qualities to the 
entire project area of varying and lower quality, all leu than pristine in nature." 

m: The statement in the Recommended Determination reads "EPA believes 
that the area currentiy o&n a spectrum of opportunitiu ranging from relatively 
pristine (Checsrnan Cayon) to areas showing s i p  of misuse (such as portions of the 
North Fork.)." In thtr statement, EPA recopbs  that the South Platte recreational 
resource b pprtdac in the reare that it is untouched by humans. The RD merely 
indicata that the t3mma.n area, €or the most pert, a relatively 
natural appearam. In thin same statement the RD specifically recognized that areas 
d o w n s t i ~  d do not n e ~ ~ l y  posses the same quality, which is a direct 
result of huma interrention (or misuse). EPA also recopks  that the scenery changes 
below DrnS but it still p o s w a  distinct, aesthetic charactcrirtia. 

In ddldoa, the Applicants have stated that diversion structum and darns 
upstream h8ve trandonned the South Phtte into an unnatural, "contriveda aquatic 
system. While EPA ackmwkdgcs the presence and influence of divtnion stmctwes and 
dams, the South Platte River still maintains a natural appearance. The Corp in its 
vinrr laMly8isdccw 



"Although the flows of both riven have been altered by 
amtruction of diversion structures or dams upstream from 
tbc pwo Forks] project study area, the channel morphology, 
with its clear, fast-moving water, has a natural appearance." 

EPA recognizes that, by definition, the South Platte is not pristine. However, 
this doesn't diminish the natural appearance of the area As such, EPA Headquarters 
does not believe that adverse impacts of human intervention in this area have 
eliminated or even significantly reduced the aesthetic, scenic value of the recreational 
resource. - 
m: "EPA's Recommended Determination suggests the existence of irreplaceable 
ecological and recreational qualities in a unique combination located in close proximity 
to the Denver metropolitan area, when the vast majority of resources in the project 
area are neither unique nor ineplaceable, and occur throughout the Front Range." 

EPA recognizes the Applicants' discomfort with the use of the term 
"unique" and "ineplaaabk" in the capacity of dercn'bing ecological and recreational 
qualities, EPA notes, however, that the "special" characteristics of the South Platte 
River corridor are repeatedly mentioned throughout the administrative record. 

For instana, the USFWS has recognbd the river s& below Cheesman Dam 
to Scraggy View picnic area ar Reaourcc Category 1, meaning the resource to be 

%L, 
impacted is "unique and implaceabk." The US. Forest Service and National Park 
Service have remarked on the "outstandin& remarlabk" recreational value of the 21- 
mile mainstem South Phtte. Furthermore, the Corp of Engineen stated that "the 
combination of proximity, acccuibility, and fthiag q d t y  near a hyp metropolitan 
area is unique, and tbc hhbg opportunity is cordldcred a siguiikmt resource." 

Inthe6u8 l~EPAba8not f lagr8nt !yurd~ns ib lyuaedthctermr 
"unique," "irrepkacrblt," "wtltmdhg," and "remarkabk" without suppcxthg evidence in 
t h e a d m i n i s t r a h d  k r u c h , t h e R c a m m e n d t d D c ~ t i o n u r d F i a r l  
D e t e ~ i o o  coatrin codmbw brued on reuaaed, careful mdy& 

Comment:"E?Amirdu+utmitrrthePrOjectArerarCOLI~ uniquc:.\ruildlife 
valuer." 

Rcrwn#: EPA Headqwten baa determined that, in thir cawthe admhbtmtive 
r e c o r d d o u n o t ~ t r i n ~ n t ~ t i o n r q p d i a g ~ ~ d t h e 8 u b j e c t  
aquatic c a q s t m  to reach a amchuion regarding an u~ucaptabk advene effect to 



wildlife under W o n  q c ) .  As such the Applicants' concern doer not apply. 

..d' I 
Comment: "EPA wrongly concludes that any of the three threatened or endangered 
species with ranges that overlap the project area will be adversely affected by the 
project." 

Res-: EPA Headquarters has determined that, in this case, the administrative 
record does not contain sufficient information regarding wildlife we of the subject 
aquatic ecosystem to reach a conclusion regarding an unacceptable adverse effect to 
wildlife under Section 404(c). This includes the threatened or endangered species to 
which Applicants refer. As such the Applicants' concern does not appiy. 

--0. ---- 
w. 'SPA'S we of HABCAP numbers improperly characterizes the extent of 
wildlife habitat and diversity lost" 

ResbonsL: EPA Headquarters has determined that, in this case, the administrative 
record doer not contain sufficient information regarding wildlife use of the subject 
aquatic axmystem to reach a conclusion regarding an unacceptable adwne effect to 
wildlife under Section W c ) .  As such, the Applicants' con- doer not apply. 

Comment: "Ihe boldly stated conclusion8 with respect to [wildW] impacts are not 
supported by any hct or analysis." 

EPA Headquarters has determined that, in this case, the administrative 
record'doer not contain sufkknt information r e p l i n g  wildlife use of the subject 
aquatic easystem to reach a c o k h u h  regarding an unacceptable adverse. effect to 
wildlife under Section 40yc). As such, the Applicants' concern dar not apply. 

CoaMent: "In its Proposed Determination issued August 29, lm, the EPA Re@n 
iden- a number of irrPcr or mailers of potential conarn regarding the Two Forks 
project. W M l 6 . m  of tbae matters persist as issues between the Applicants and EPA 
as the Ph8~3:~mdtaion proarr begins, certain others were not relied upon by EPA 
as a bash ib Remnmeaded Determination. As stated in our July 5 
correspondraaoq the Appbnts' comments on the RD win mume that them matters 
are closed for the purposes of 40yc) process, and we accordin& do not addresr them 
in detail here; Tbe following subsectiom contain our okemtiom only at this pointn 

a "OffSitew Threatened and Endangered Species, and "Nebrubw Conan# 



EPA H e a d q m n  has not used "~ff-rite" threatened a d  endangered 
species, or "Nebaskam concerns as a basis for the ha1 decision. As such, the 
Applicants' -tion d a s  not apply. 

b. Wetland(Riparian Areas. 

Reswwe: In the Final Determination, EPA Headquarters has chosen to cite impacts 
to wetland/riparian areas' from the construction and operation of the Two Forks 
Resenair and Dam Project. Wetlands are listed as specla1 aquatic sites to be 
considered under Subpart E of the 404(b)(l) Guidelines and play a significant role in 
identlqring adverse impacts to aquatic ecosystems under Section '230.1qa). In that 
capacity, EPA has chosen to monitor parameten of impact for the purposes o f .  
identifying adverse effects to the aquatic ecosystem in the South ht te  corridor. 
However, in tbe final analysis, adverse impacts to wetland and riparian areas were a 
significant factor in reaching a final decision. 

C. Water 

-. EPA H m d q m r s  has not used water quality concern as r bash for the 
final d~~ k such, tbe A p p h a '  doer not apply. 

d Channel Stability. 

EPA Headquuters im not used chanael stability concam as a bask for the 
final decision. k such, the &&ants' oktrvation doer not apply. 

tb Applicants' propod to mit@ta 8x1 increued amount of 
sueam -a ~ ~ d ~ ~ ~ m ~ u f ~ b l t u 8 r t l u l t d  

L1 MAP rerclvoit. Hosvsvsr, b u d .  9- .m&w d  the mitigation 
r a d s u b t m d 8 t e d b y t b e ~ h ~ E P A C O I l C h i d C I t h a t  

p r o p o r e d ~ m ~ r a d m r y n o t l e r d t o t b e r p e c i b c d ~  Inaddition, 
vuioUrrtrtraa~poQorcdirotmitiga~mdpublkrccsr,rlr#dlramtlin 
~ r e r t e r t h n 4 0 ~ d t r o u t b i o m r r r .  E P A m d m s t m & t b l t t b t r O U t b i ~ ~  
i n t b e r e d t i g 8 o e d r t r e r m s e g m e n t r ~ ~ ~ ~ ~ ~ a d r t i a g k v e l s  
withswmduimitig8tioa Homvw,erenthoughthesestre8mmiks~~ccedthe 

I 
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40 pound, per uJe stauding crop requirement for Gold Medal quality, the density 
would be, m t l y  lower than in the stream miles lost. 

Comment: The RD wrongly concludes that the mitigation plan represents an after the 
fact approach. 

Rejwnse: According to the Corps' proposed permit conditions, the Applicants would 
implement a reservoir reclamation program immediately upon completion of 
construction, and an operational flow plan would commence immediately following the 
completion of the reservoir reclamation program. Under the best conditions, the 
reservoir reclamation program is expected to take over four yean to complete. In 
implementing the operational flow plan, the Applicants have deemed ten yean a 
reasonable amount of time to validate results of the aquatics mitigation. This 
represents to EPA a significant lag time before the aquatics mitigation, if fully 
successful, is to even a 90% biomass replacement level. Therefore, EPA considers 
certain aspects of the Applicants' mitigation plan to be an after the fact approach. 
Indeed, the Applicants thernsetves must recognize the after the fact nature of the 
mitigation, since the mitigation included in the corrective action proposal altered the 
mitigation plan to provide for more before the fact mitigation of the aquatic impacts. 
This proposal was not before the Regional Decision OBcer, and thus auld not be 
reflected in the RD. 

Comment: The proposed project will provide an even greater combination and 
diversity of recreational resources within the same proximity. 

The recreation mitiption proposed by the Applicants includes both in-kind 
and outdkind recreation replacement. EPA is not only dusting the quantity and 
type of recreation miwtion propad, but the quality of the recreation mitigation 
p r o p a t  compued to t h t  which cuanntly exists in the South Platte River project area. 
Accord@ to EPA's review of the administrative record, the recreation mitigation 
p~~~~~ .wdd  not replace the unique cumbination of recreation 
oppolninitiritvcbra pradmity to the Denver metropobn area. The Applicants' 
recreation would not w t u n t  for some impacts, such aa impacts to raftin8 
and &8y&hg-d% QdonQ River. Pu another apmpJe, public rcarr to -quality 
6shing opporhmity within SO mikr or lerr -.an haw's drive of the metropolitan 
Denver area would be ka Moreover, the administrative rscord is cku that there are 
no substitute areas t h t  can provide the seme combiaotjon of qu8lity recreation 
oppommitier t h t  exist currently in area of the South Platte M r .  




