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Chapter 1 - Introduction

On July 23, 1996, we proposed to revise regulations for both the approval and
promulgation of implementation plans and the requirements for preparation, adoption, and
submittal of implementation plans governing the NSR programs mandated by parts C and D of
title I of the Clean Air Act (61 FR 38249). The NSR program includes the part C PSD and part
D NAA NSR Programs. These regulations are contained in 40 CFR 51.165, 51.166, 52.21, 52.24
and part 51, appendix S. The proposed changes were commonly known as the NSR Reform
package. They included baseline emissions, actual-to-future-actual methodology, establishment
of PALs, Clean Units, PCPs, PSD applicability for HAPs, State selection of applicability options,
and other changes. This FR Notice also included EP A’s proposed action on CMA Exhibit B.

The opportunity for written and oral public comment on the regulations was announced
with the proposal. (61 FR 38250) A public hearing for oral comment on the proposed changes
was held on September 16, 1996, in Research Triangle Park, North Carolina. The period for
written public comments on the proposed changes ended October 21, 1996. In response to
requests for extension of the public comment period, we subsequently extended the public
comment period to December 20, 1996 (61 FR 67274) to allow interested parties to review the
corrected and final transcripts of the September 16, 1996 public hearing on the proposed rule and
the September 17, 1996 meeting of the NSR Reform Subcommittee of the Clean Air Act
Advisory Committee. There were 212 comment letters (see Appendix A) submitted by facility
owners and operators, trade associations, State and local air pollution control agencies, and
private citizens (IV-D-02 through IV-D-193; IV-G-1 through IV-G-20).

On July 24, 1998, we published a FR NOA soliciting comments on a specific alternatives
for determining the applicability of NSR to modifications of major stationary sources. (63 FR
39857) This notice requested additional comment some of the changes presented in the 1996
Reform proposal, including baseline emissions, actual-to-future-actual methodology, and PALs.
The period for written public comments on the proposed changes ended August 24, 1998. There
were 137 comment letters (see Appendix A) submitted by facility owners and operators, trade
associations, State and local air pollution control agencies, and private citizens during the public
comment period. (IV-D-194 through IV-D-328; IV-D-392 and 393; IV-G-25).

Volume I of this document summarizes the written and oral comments that were
submitted during the public comment period regarding the 1996 and 1998 FR Notices. For the
topics that were covered in the 1998 NOA in addition to the 1996 Reform proposal (baseline
emissions, actual-to-future-actual methodology, and PALs), there is a separate chapter for
comments on each FR Notice. Volume I of this document includes all of the comments directly
on the 1998 NOA that were received by the end of the public comment period. It also includes
all of the public comments on areas of the 1996 Reform Proposal for which we have taken final
action. (That is, baseline emissions, actual-to-future-actual methodology, PALs, Clean Units,
PCPs, PSD applicability for HAPs, and State selection of applicability options). It does not
include public comments on other aspects of the 1996 Reform Proposal. Volume I of this

I-1-1



1 - Introduction

document also includes our responses to these comments. This comment summary and our
responses provided input for the revisions made to the standards between proposal and
promulgation.

Public comments that are related to our promulgation rules, but were received after the
end of the comment period, are summarized in Volume II of this document. These comments
were not submitted specifically in response to the 1996 and 1998 FR Notices, but address the
topics in those proposals on which we have taken final action in our promulgation rules. (That
is, baseline emissions, actual-to-future-actual methodology, PALs, Clean Units, PCPs, PSD
applicability for HAPs, and State selection of applicability options.)

A complete set of the public comments on the 1996 proposal and 1998 NOA, as well as
the comments that were received after the end of the public comment period is available as part
of Docket A-90-37. This docket can be accessed at the U.S. EPA Docket Center, 1301
Constitution Avenue, NW, Washington, D.C., 20004 in Room B-108, Waterside Mall (ground
floor), 8:30 a.m. through 4:30 p.m., Monday through Friday.

Although the 1996 Reform Proposal and the 1998 NOA did not specifically address or
request comment on Routine Maintenance, some public commenters did address this issue in
their response to the 1996 and 1998 proposals. The summary of these comments and our
responses to these comments will be addressed as part of the rulemaking process for the Routine
Maintenance, Repair, and Replacement rule. Public comment letters submitted in response to the
1996 and 1998 actions are cross-referenced in Docket A-2002-04, which is the docket for the
Routine Maintenance, Repair, and Replacement rule.

I-1-2



Chapter 2 - Baseline Emissions

2.1 Overview

We received numerous comments on our 1996 proposal to allow sources to base their
pre-change actual emissions on any consecutive 12 months of utilization during the 10-year
period prior to the proposed change multiplied by the unit’s current emission rate. Commenters
addressed the length of the emission baseline period and provided other comments on the
proposed look back methodology. Commenters also addressed whether the baseline period
should differ in nonattainment areas and ozone transport regions, the data required to support a
10-year look back period, interactions with Clean Air Act sections 182(c) and 182(e), the length
of the contemporaneous period for netting, and requirements needed to protect short term-
increments and the NAAQS. These comments are found in sections 2.2 through 2.7 of this
chapter. Comments and responses on baseline determination provisions in the 1998 NOA are
found in chapter 3 of this document.

2.2 Extendingthe Emission Baseline to 10 Years
2.2.1 EPA Should Extend the Time Period
Comment:

Many commenters (IV-D-9, 10, 28, 37, 38, 40, 42, 43, 57, 62, 67, 70, 72, 73, 74, 79, 83,
87, 88,92,93,97, 98, 105, 106, 107, 111, 112, 117, 120, 126, 127, 129, 130, 132, 138, 142, 143,
150, 153, 156, 157, 160, 162, 163, 169, 170, 177, 180, 181, 183, 184, 191; IV-G-2, 3, 4, 9)
generally supported the proposed extension of the baseline.

One commenter (IV-D-40) said that a 10-year look back period would greatly simplify the
current regulations, which often result in uncertainty concerning the appropriate period used to
determine a baseline that is representative of normal source operations. In fact, according to the
commenter, EPA should require the States to adopt the 10-year look back as part of their NSR
programs. Another commenter (IV-D-107) said the 10-year look back will minimize arbitrary
impacts in cases where low utilization rates have persisted at specific power generation facilities
for extended periods and it will establish a “bright line” test for determining past actual
emissions that will simplify the NSR accounting rules. Another commenter (IV-D-57) agreed
with EPA that this provision has been unevenly implemented and creates a source of delay in the
permitting process, and said that these problems would be resolved under the proposal. One
commenter (IV-D-10) endorsed EPA’s decision not to allow any other look back periods prior to
the 10-year look back period.

Two commenters (IV-D-92, 180) recognized that the use of a 10-year look back period in

addition to the 5-year contemporaneous period would result in establishing the baseline for
certain changes of emissions that occurred 15 years ago. However, this is preferable to the
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2 - 1996 Comments on Baseline Emissions

current situation where applicants and permitting authorities waste a lot of resources debating
over whether a time period other than 2 years immediately prior to the change is more
representative of normal operation. These discussions rarely result in an improvement in air
quality.

One commenter (IV-D-162) recommended adopting the proposed extended baseline but
noted two concems: the calculation would be complex and not have a true relationship with
actual past emission levels; and the agencies would have to consider old records and determine
what surrogate records to rely on in cases where direct utilization records are not available.

One commenter (IV-G-4) said the 10-year look back approach would be acceptable if it
would also allow sources to measure the significance of the change over the same representative
year of operations. This is because in the electric utility industry a modification can shift
operations between units, which is different than changes in demand. Using the same year for
both separates the load fluctuation issues from the load attraction issues.

While one commenter (IV-D-143) generally supported the 10-year look back approach,
they noted that the problems of the current system could better be resolved by making the current
provision that allows for establishment of a “more representative” baseline outside of the 5-year
look back period more workable.

Response:

We believe that the new rules allowing a fixed look back period of 10 years will improve
in several ways the procedures for establishing a modified emissions unit’s baseline emissions
rate. The new rules attempt to remedy specific complaints that have arisen that the process of
establishing a representative baseline period other than the 2-year period preceding the
proposed change can be complex, confusing, and time consuming, and often involves disputed
judgment calls. In addition, industry has complained that they are often expected to surrender
capacity under the current approach because it is not being utilized in the 2-year period
immediately preceding the change. We believe it is reasonable and appropriate to allow sources
that are planning to modify one or more emissions units to make a determination of NSR
applicability based in part on the use of historical operating levels of the units being changed
without having to make a case-by-case demonstration subject to the reviewing authority’s
approval, as long as the provisions set forth in the new rules are followed. The new rules will
help simplify the process of determining the appropriate baseline period, eliminate any
ambiguity and delays associated with the previous approach, increase certainty, and provide the
source owner or operator with a greater ability to preserve a unit’s historical operating levels
and associated emissions.

In the 1996 NPRM, we indicated that we were not proposing to extend the 5-year
contemporaneous period along with the proposed 10-year look back period associated with the
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establishment of baseline actual emissions. The comments provided did not provide any
compelling reason to change the existing 5-year contemporaneous period. The two look back
periods serve different purposes and need not be the same in order to effectively implement the
NSR program objectives. However, under the existing regulations States have always had the
flexibility to define a different contemporaneous period under SIP-approved NSR programs, and
may use that flexibility to adjust the contemporaneous period if they believe that a different
period is more appropriate for their particular purposes under the new applicability
requirements. [See, for example, §51.166(b)(3)(ii).] Therefore, under today’s new
requirements, we have not changed the 5-year contemporaneous period under the Federal PSD
program. It should be noted that for purposes of determining the baseline actual emissions of a
contemporaneous change in emissions from an emissions unit that was an existing unit at the
time of the contemporaneous change, the new requirements authorize a source to use the 10-year
look back period. However, we want to emphasize that using the 10-year look back is dependent
on having adequate information to calculate an average annual emissions rate, in tons per year,
for the specific 24-month period selected to represent the unit’s representative operation. See,
for example, new § 52.21(b)(48)(ii)(e).

We disagree with the comment that the calculation of a baseline emissions level using the
10-year look back will necessarily be “complex and not have a true relationship with the actual
past emissions levels.” The calculation must be accomplished with actual operating data for the
emissions units that are being changed, including historical utilization rates, fuels or raw
materials used, applicable emissions limitations, etc. If such data is not available for a
particular period of time, the source cannot rely on that period of time to calculate the annual
emissions rate for the affected emissions units. The source must maintain a record of the
baseline emissions calculations and will be held accountable for the accuracy of these
calculations. The source will also be responsible for making this and other relevant information
available for inspection when so requested by the reviewing authority. In addition, the
calculation should provide a true relationship with actual past emissions, so long as that
emissions rate, based on the level of utilization during the representative period, continues to be
achievable under the most current legally enforceable emissions limits and restrictions. If the
current limits and restrictions are more stringent than those used in the original emissions
calculation, then the current legally enforceable limits and restrictions must be used instead of
those in effect during the representative period to adjust downward the original calculations.

The comment regarding modifications in utilities is not relevant to our decision to allow
a 10-year look back period for modifications of existing emissions units . We continue to believe
that the 5-year look back (with the opportunity to request another period of time) is appropriate
for utilities, and have not changed the procedures for calculating the baseline emissions rate for
electric utility steam generating units. In each case, however, where more than one unit is being
modified under a given construction project the new rules require that th e same 24-month
period be used to calculate the baseline actual emissions for the changed units. For utilities,
see, for example, new § 52.21(b)(48)(i)(c).
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We gave consideration to simply revising the current applicability test, involving the use
of the past 2 years of operation unless another period is more representative of normal
operations, but rejected that alternative because it would continue rely upon a process of
demonstrations and determinations that could lead to inconsistent results and unnecessary time
delays in the permitting process. The fixed 10-year approach enables sources to select such 24-
month period that they believe is representative of the source’s historical operational without a
demonstration, providing adequate data is available on record to make the necessary
calculations. At the same time, the new procedure provides greater certainty than the existing
method by limiting the look back to the 10-year period immediately preceding the change.

2.2.2 EPA Should Not Finalize The Proposed Look Back Period
Comment:

Several commenters (IV-D-20, 113, 152, 172, 192; IV-G-8, 12) said that a 10-year look
back period is too long. Commenter IV-D-192 said the proposed baseline creates the opportunity
for a source to increase production to the 10-year maximum, and prevents the State and local air
regulators from addressing the increase in emissions. Three commenters (IV-D-113; IV-G-8, 12)
supported a 5-year look back. One commenter (IV-D-20) said that 5 years is appropriate, and
then only if there are adequate records. Commenter IV-D-137 added that EPA may also want to
include provisions that prevent a source from applying the new definition of actual emissions
(after the fact) , retroactively netting out of PSD/NSR and requesting a revision or modification
of their permit that eliminates emission reductions.

One commenter (IV-D-14) was concerned that the proposal would result in relaxed
permit actions that will cause significant air quality deterioration, while another (IV-D-172)
stated that the extended look back period would make PSD increment tracking more difficult.

One commenter (IV-D-4) stated that the proposed look back period would exacerbate
environmental inequities and be inconsistent with EPA’s goals. Not only could sources choose a
12-month period of very high production, but current emission factors might correspond to less
stringent control standards and higher emissions. The resulting baseline would make the NSR
trigger a significant increase of emissions from abnormally high emission levels. There are other
problems with the proposal such as the likelihood that sources evading NSR using the new
baseline may produce emissions that harm environmental justice communities already beset by
pollution, and the rule prevents permitting authorities from exercising discretion to protect
vulnerable communities. Also, the rule does not reduce complexity; the administrative cost of
establishing fair baselines through case-by-case determinations is worth the environmental
benefit.

Several commenters (IV-D-20, 34, 109, 137) stated that the proposed baseline process is
inconsistent with fundamental NSR principles since it would allow significant increases in
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emissions to escape the technology and ambient impact review requirements of NSR. For
example, commenters (IV-D-109, 137) said the proposal to change the determination of actual
emissions from an activity level that is representative of normal source operation to the greatest
activity level in a consecutive 12-month period within the look back period will result in greater
potential for adverse impacts on attainment or maintenance of the NAAQS.

Response:

We disagree that a 10-year look back period for determining a modified emissions unit’s
baseline emissions rate is too long. In our 1996 proposal, we indicated that it was our intent to
allow sources to determine major NSR applicability based on their highest level of utilization (61
FR July 23, 1996 at 38258.) It is known that a source’s production activity and associated
emissions generally will fluctuate as a result of normal fluctuations in market conditions during
a business cycle. Thus, “normal operation” within the context of a typical business cycle
recognizes that variability will occur. With that in mind, we do not believe that it is reasonable
to require a source to establish its representative baseline emissions rate (in tons per year) based
simply on the most recent production level when that level is considerably lower than the levels
historically achieved under more favorable market conditions. Instead, we believe that the
source should be able to determine the representative production level from levels that have
actually occurred to establish a baseline emissions rate. In order to learn more about the kinds
of business cycles that different industries experience, we contracted a study of business cycles
for various major source categories subject to the Prevention of Significant Deterioration
Program. [“Business Cycles in Major Emitting Source Industries,” September 25, 1997,
Eastern Research Group, Inc.] Based on the study’s findings, we concluded that a 10-year look
back would assure that the normal business cycle generally would be captured for any industry.
A 5-year look back, as recommended by comments, would not offer that same assurance. We
believe that the use of a 10-year look back, which enables a source to determine what level of
utilization (and emissions) has actually occurred over the course of a normal business cycle, is
appropriate. It should be noted that the new rules do not require a source to select the highest
level of utilization for calculating the baseline emissions rate, but allow the source to calculate
an average annual emissions rate based on any level of utilization actually achieved during the
10-year look back period.

With regard to the concern that industry may try to apply the new requirements
retroactively to undo current restrictions on existing sources, we want to emphasize that the new
procedures do not apply retroactively to existing NSR permits or major modifications that
sources have made in the past. Prior applicability determinations on major modifications and
the control requirements that currently apply to sources remain valid and enforceable.

We generally do not believe that the new provisions for a 10-year look back will result in

the use of “abnormally high” emissions levels for determining post-change emissions increases,
although we cannot rule out the possibility that some sources by comparison will have higher
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baseline emissions using the new 10-year look back versus the current approach. The basic
intent of the new baseline provisions is to enable sources with existing units undergoing
modifications to select a level of operation for the unit, and its associated emissions rate, which
will be representative of the unit’s operating history. In some cases, for example, a unit’s
highest levels of operation may have occurred in the 2 years immediately preceding a change,
and there would be no advantage to the longer look back period. In addition, the current
method, which generally bases a unit’s baseline emissions rate on the 2 years of operation
immediately preceding a proposed change, also allows another period of time to be used if that
alternative period is approved by the reviewing as being more representative of normal source
operation. In any event, the new baseline provisions contain two elements which help to ensure
that the baseline emissions rate established for any particular existing emissions unit prior to a
physical or operational change will not be “abnormally high.” First, the new method requires
the baseline emissions to be calculated on the basis of source operation during a consecutive 24-
month period, instead of the proposed 12-month period. This averaging period (which is
consistent with the averaging period in the current method) will help prevent short-term
emissions peaks from unduly influencing the average annual emissions rate calculated for the
unit’s operation during the representative period selected. Second, the new rules also require
the source to make a downward adjustment in the baseline emissions calculation to account for
any legally enforceable emissions limits and restrictions that have been imposed since the
representative baseline period and are more stringent than the original limits and restrictions.
(Note that the current rules allow a for the use of a look back period beyond the 2 years
immediately preceding a proposed change, but do not require any adjustment of the emissions
rate to account for the most current emissions limits and restrictions.) The source must also
maintain a record of how the baseline emissions were calculated and make it available for
inspection when requested to do so by the reviewing authority. For all of the above reasons, we
believe that concerns regarding “abnormally high” emission levels as a result of the new
baseline provisions are inappropriate.

We disagree with the commenters who believe that the new baseline requirements will not
reduce complexity. Under the existing rules, a source has the option of trying to demonstrate
that a period of time other than the 2-year period immediately preceding a proposed physical or
operational change is more representative of normal operation. We believe that the use of a
fixed 10-year look back period will help provide additional certainty to the process and eliminate
any ambiguity and confusion that can occur when an applicant and the reviewing authority
would otherwise disagree on what pre-change period should be used to best represent the
source’s normal operation. Admittedly, sources may not be able to use the full 10-year look
back for awhile because adequate records may not be available at this time for the last 10 years.
The new rules prohibit sources from calculating their baseline emissions without adequate
information. Therefore, they must select a consecutive 24-month period within the past 10 years
for which adequate information exists to make the necessary calculations of source utilization
and annual emissions. This may limit the use of the 10-year look back for many sources until
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they improve their recordkeeping and have the data necessary data in their records for future
baseline calculations.

We do not believe that there is clear evidence that the 10-year look back provisions under
the new rules will result in greater air quality deterioration in individual circumstances. This
requires a knowledge of how a unit’s emissions would actually change as a result of a major
modification determination under the “‘actual-to-potential” test versus the new “actual-to-
projected -actual” test. Modifications to existing emissions units represent only a portion of the
total number of NSR permits issued annually. Moreover, there is also a question of how many
existing units that will undergo physical or operational changes under the new rules will have
Clean Unit status (not subject to the 10-year look back). However, we do believe that the
changes to the rules, when considered collectively, will improve air quality by creating
incentives for sources to improve environmental performance through emissions reductions and
pollution prevention, and by removing barriers to investments in new technologies that improve
energy efficiency. We believe some of these benefits will occur through changes that sources
make to existing emissions units under the new rules. With regard to emissions increases that do
not go through NSR, States retain the responsibility to evaluate emissions increases regardless of
whether or not the increases result directly from modifications to existing sources to determine
whether the increases will cause or contribute to violations of any NAAQS or PSD increment.
See the related discussion in section 4.4 concerning the “actual-to-projected -actual”
applicability test.

This leads to the concern expressed by a second set of comments that increment tracking
will become more difficult. We acknowledge that increment tracking may become more difficult
in a sense because fewer modifications may possibly be required to conduct an increment
analysis if they are not considered major modifications under the new applicability test.
Instead, under the new rules, it may become necessary for the reviewing authority to take a
greater responsibility for conducting periodic increment assessments in the absence of a source-
initiated PSD analysis. We believe, however, that this is a necessary outcome of the new
procedures which enable a source to calculate emissions increases resulting from a physical or
operational change in a different manner. Under the current rules, source emissions may
fluctuate from one year to the next due to normal fluctuations in market conditions without a
source having to undergo an increment analysis. Only when a major modification occurs is an
existing source required to undergo an increment analysis as a prerequisite to the issuance of a
PSD permit. The new rules allow a source to distinguish between emissions increases that occur
as a result of a physical or operational change versus increases that are not related to the
change. While distinctions about the cause of the emissions increase are important for
determining whether a modification will occur, the distinctions do not change the fact that both
types of emissions increases must be counted toward the consumption of the applicable PSD
increment where appropriate.
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Finally, we disagree with the comment that the proposed baseline provisions are
inconsistent with the fundamental NSR principles. The Act requires that sources which increase
their emissions as a result of a physical or operational change should be required to undergo
major NSR. At issue is the question of how to best determine whether a source’s emissions will
actually increase as a result of a physical or operational change. The Act is silent concerning
the particular procedures to use in making this determination, although it is reasonable to
conclude that the increase of concern should result from the change that is made. We believe
that the new approach, which includes, in part, the use of a 10-year look back, as explained
above, to establish a baseline emissions rate from which the post-change emissions increase will
be determined, is a reasonable interpretation of the statutory definition of “modification” and is,
therefore, consistent with the statutory NSR principles.

2.2.3 Prefer To Modify Actual-topotential Test
Comment:

Two commenters (IV-D-137, 172) believed that instead of extending the period for
establishing actual emissions, the actual-to-potential test should be changed. Commenter IV-D-
137 said the problem is not that the current system does not go back far enough to set a fair actual
emissions baseline, but that the methodology (even the new proposal) does not account for the
fact that most emissions units are operating at an activity level much less than the allowed
activity level. The commenters believe that many of the real problems with the current NSR
programs for modifications would be eliminated if the actual-to-potential procedure were
modified in an equitable manner. One commenter (IV-D-137) added that the netting process is
inconsistent with STAPPA and ALAPCO’s NSR principles because netting allows significant
increases in emissions to escape the technology and ambient impact review requirements of
NSR. The commenter (IV-D-137) preferred not allowing netting. However, if netting is to be
used, the commenters (IV-D-137, 172) prefer a netting methodology like the model that New
Jersey is currently using, which is based on a potential-to-potential-less-actual netting
methodology. Specifically, the actual-to-potential test should be changed such that when a
change involves only one unit, the old PTE should be compared with the future PTE on an
annual basis to determine whether there will be a significant net emissions increase. Where the
change involves more than one unit, the current system should be retained.

Response:

Our reasons for supplementing the current “actual-to-potential” test with the “actual-to-
projected -actual” test are discussed in chapters 4 and 5 of this volume. However, in either test,
it is necessary to determine the source’s emissions baseline prior to the physical or operational
change being made. For the reasons given above, we believe the new fixed 10-year look back
offers a fair and reasonable procedure for determining a modified unit’s emissions baseline. (It
should also be noted that it will not be necessary to use the fixed 10-year look back for existing
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units that have Clean Unit status. See chapter 9 (volume 1) and chapter 5 (volume 2) for
additional discussion about Clean Units.)

Our regulations have historically contained procedures for netting, which we consider to
be a reasonable approach for considering the cumulative effects of emissions increases and
decreases at a source. The judicial decision in Alabama Power v. Costle endorsed the use of
netting in the PSD program. We do not believe that the comments provide any compelling
reason to eliminate the netting provisions, which enable a source to modify an emissions unit
without obtaining a permit so long as “actual emissions” do not increase significantly over
baseline levels at the plant as a whole.

2.2.4 Discretion To Choose Representative Time Period
Comment:

Commenters (IV-D-40, 50, 62, 97, 105, 142, 143, 160; IV-G-3), some of whom generally
accepted the 10-year look back approach (IV-D-40, 105, 143, 160), opposed the proposed
elimination of discretion to allow a more representative time period outside the 10-year look
back period. One commenter (IV-D-143) stated that the proposal to use the highest 12 months
out of 10 years is unacceptable because the reviewing authority should retain the discretion to
approve a different period outside of the presumptive look back period if it is more
representative. One commenter (IV-D-50) stated that currently it determines the netting baseline
on a case-by-case basis using the two previous years of operation that represent the source’s
normal operation. EPA’s proposal relies on a rolling average which is difficult to support with
good data and unlikely to represent the source’s current emissions. Instead, the determination of
the appropriate period should be left to the discretion of the local reviewing authority. One
commenter (IV-D-105) requested a case-by-case mechanism to demonstrate more representative
periods or industry sector-specific cycles longer than 10 years. Sources should have the option of
looking back less than 10 years if appropriate.

Two commenters (IV-D-40, 142) requested a narrow exception to the 10-year look back
period for units that have been placed in cold reserve due to reduced demand and that have not
been operated in the past 10 years. Such units would have to meet the following criteria.

. The owner/operator has continually maintained a valid operating permit.

. The unit has been maintained in operating condition or included in a reactivation plan
filed with the appropriate agency.

. The unit’s emissions are included in the reviewing authority’s emissions inventory and
attainment plan.

. The unit’s post-change emissions would not result in a violation of NAAQS or PSD
increments.
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In addition, the exception could further be limited by an absolute look back cut-off of 20 years.

One commenter (IV-D-152) noted that while industry representatives have stated that
EPA should allow use of earlier periods when they are more representative than the presumptive
prior 2-year period, this argument is only sensible if the source is required to show that the earlier
period is in fact more representative. Such a requirement is missing from the proposal and
should be added. Any look back period should be presumptive, and if it is shown that the look
back period is not representative of current conditions, then the presumption should not apply.

One commenter (IV-D-154) asked EPA to clarify existing law concerning the emissions
baseline. EPA should state that current law does not require the use of the 2 years immediately
preceding the proposed change, but allows the use of any 2-year period before the change that is
representative of source operation. Alternatively, commenter IV-D-160 suggested that EPA issue
immediate guidance clarifying that sources may establish their baseline emissions using
emissions during any consecutive 12-month period of their choosing within the 10 years
preceding an anticipated physical or operational change. This method of setting the emissions
baseline is permitted under the definition of “actual emissions” in the current NSR regulations.
This will address problems experienced by sources in cyclical industries.

Response:

We believe that use of a fixed 10-year look back period provides the desired additional
clarity and certainty to the process of establishing a source’s baseline emissions level. The new
rules eliminate the need for a demonstration by the applicant--and a determination by the
reviewing authority--of what particular period of time best represents normal source operation.
The existing procedures added resource burden and delay in the issuance of a permit
determination. We believe that it is reasonable and appropriate to provide a fixed look back
period from which all determinations of baseline emissions must be made (except for electric
utility steam generating units subject to the 1992 WEPCO rules.) We did not adopt the option of
allowing sources/reviewing authorities the possibility of choosing another period of time outside
the fixed 10-year look back because we believe that 10 years in itself is an ample period of time
from which to select a representative operating level, and without the fixed period the
uncertainty and complexity of the original procedure would be retained. We are unaware of any
data demonstrating business cycles longer than 10 years. In reality, a normal business cycle for
most industries involves recurrent ups and downs in the level of activity or plant utilization, and
one year of operation within the cycle is not necessarily more “normal’ than another. The new
rules, avoid this confusion and enable a source to select a period of maximum actual utilization
(or a different period if another period yields a higher level of annual emissions) from which to
calculate the average annual emissions of the units that are changed. It should be noted,
however, that the calculation of baseline emissions derived from the source’s representative
operating records may have to be adjusted downward to account for any more stringent
emissions factors and restrictions that may have been imposed on the unit since the
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representative period. See section 2.2.5.2 for further discussion of the basis for adjusting the
baseline emissions calculation. All calculations relevant to the establishment of the baseline
emissions rate must be recorded and maintained by the source, and may be requested by the
reviewing authority.

With regard to the commenters who recommended an extension to the 10-year look back
for emissions units that have been sitting idle for periods exceeding 10 years, we do not believe
that such an extension is appropriate, because it adds an unnecessary complication to the
process in light of the few emissions units that are likely to have been actually maintained in
operating condition during such a long period of time. It is more likely that most units that have
not been operated for such lengths of time are in need of extensive repairs and refurbishment in
order to become fully operable again. Our view is that these are the types of sources that
Congress intended to undergo NSR if they are to be brought back into regular operation. Hence,
under the new rules, if an emissions unit was not actually emitting a pollutant during the selected
24-month baseline period, that unit cannot be given credit for emitting for that period of time in
order to establish the baseline actual emissions.

2.2.5 Other Comments on the Look Back Methodology
2.2.51 Utilization rate calculation

Comment:

One commenter (IV-D-107) endorsed EPA’s proposal to allow sources to use their
highest capacity level achieved during any 12 consecutive months within the 10 years prior to a
proposed physical or operation change. This change provides improved flexibility in establishing
a source’s annual capacity level that is truly representative of normal operations.

Five commenters (IV-D-22, 83, 98, 111, 160) objected to requiring sources to use the 12
months with the highest utilization. Three commenters (IV-D-83, 98, 111) stated that using the
production rate is unworkable in many circumstances. One commenter (IV-D-22) said that there
is not always a clear relationship between production rate and emissions, and that reliable records
may not be available to determine the highest production rates during the look back period.
Another commenter (IV-D-160) stated that reliance on the highest utilization is inappropriate
because it assumes that a facility produces only one product and that there is a consistent, linear
relationship between utilization and emissions. Applying the emission factor for the new product
would be infeasible for facilities that change products between the baseline year and the year of
the proposed modification. Instead, the commenter said the final rule should allow sources to
establish their emissions baseline using emissions from any 12-month period of their choosing in
the preceding 10 years, adjusted to reflect current rules. Two commenters (IV-D-83, 111)
suggested allowing the source to use any 12 months of their choice, which is an option presented
in the draft rule.
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Three commenters (IV-D-137, 140, 172) were concerned about the effect of the
utilization rate calculation in a system based on actual-to-potential emissions. One commenter
(IV-D-140) stated that the 12-consecutive month criteria creates an artificially low baseline by
not adequately accounting for market conditions and the need for operational flexibility.
According to the commenters, the definition of “actual emissions” should be based on
established maximum emission rates and utilization rates; such an approach would satisfy many
of EPA’s concerns with the CMA Exhibit B approach. The actual emissions baseline for new or
recently modified facilities should be equivalent to allowable emissions due to the extended
shakedown periods necessary for such facilities. Commenter IV-D-130 recommended that the
reviewing authority be provided with discretion to determine that actual emissions are equal to
allowable emissions. According to the commenter, this provision creates the current ability for
sources to use plant wide caps and it should not be deleted from the regulations.

Two commenters (IV-D-137, 172) stated that the current system’s problem is that it
compares past actual emissions to future allowed (potential) emissions. One commenter (IV-D-
137) added that even the proposed actual-to-future-actual methodology does not account for the
fact that most emissions units are operating at an activity level much less than the allowed
activity level.

Another commenter (IV-D-61) suggested that baseline should reflect the best estimate of
actual emissions and be based on actual capacity utilization and the average emissions rate during
that year. The latter should be based on stack tests, published emission factors or other
engineering calculations.

Two commenters (IV-D-130, 153) who supported the look back proposal indicated their
confusion with EPA’s discussion of the appropriate calculation. EPA’s discussion of allowing
the use of the highest utilization rather than the emission rate appears to refer to the adjustment
for subsequent control requirements; the statements are not intended to limit the relevant factors
affecting representative emissions to utilization levels. A number of factors affect a source’s
emissions, not just utilization levels. They recommended that EPA clarify that the highest actual
emission levels with appropriate adjustments for subsequent control requirements may be used in
selecting the emissions baseline.

Response:

We agree with the commenters’ concerns that sources should not be required to select the
period of time that reflects a unit’s highest utilization level. The concern was based on the fact
that a unit’s highest emissions rate may not occur during the period of highest utilization. Our
reference in the proposal preamble to selecting the period of highest utilization was based on
our general assumption that the period of maximum utilization would also represent the period
of highest pollution levels for the unit of concern. The new rules do not require that a source

[-2-12



2 - 1996 Comments on Baseline Emissions

select the 24-month period when a unit’s utilization is the highest. Instead, the new rules allow
the source to select any consecutive 24-month period within the 10 year-year period immediately
preceding the physical or operational change made to the unit. Thus, a source may choose a 24-
month period that enables it to maximize the average annual emissions rather than the average
utilization rate. (Nevertheless, the source may be required to adjust downward its baseline
emissions calculation to account for any more stringent legally enforceable emissions factors
and restrictions that have been imposed on the unit since the representative period selected.)

With regard to the commenter who recommended that the actual emissions baseline for
new or recently modified facilities should be equivalent to allowable emissions, we believe it is
appropriate to handle the baseline emissions calculation for each emissions unit on the basis of
its individual classification, e.g., new or existing unit. We agree with the commenter in the case
of a new emissions unit (unit that does not yet have a 2-year operating history) that the baseline
emissions rate should be the unit’s potential to emit, since a unit with less than 2 years of normal
operation at the time of a physical or operational change does not have sufficient operating
history to determine its actual emissions. However, for existing units that are going to undergo
physical or operational changes, we believe it is more appropriate to use the fixed 10-year look
back to calculate the baseline emissions because the units have adequate operating history from
which to calculate an emissions rate based on actual utilization of the unit.

We generally disagree with the comments recommending that a modified unit’s baseline
emissions should be set equal to the unit’s maximum emissions rate. Under the new rules, if the
existing unit has Clean Unit status, then projects at that unit would not require a major NSR
permit if the project does not cause the need for a change in the emission limitations or work
practice requirements in the permit for the unit. See chapter 9 of this volume and chapter 5 of
volume 2 for further discussion of the new requirements for Clean Units. However, for
modifications to existing units that do not have Clean Units status, we believe that it is
appropriate to allow a source to identify a representative level of operation (and emissions) that
has actually been achieved by the unit during a normal business cycle, and use such
representative operating date to calculate a baseline emissions rate. In doing so, the new
procedures allow the source to determine the actual emissions increase resulting from a physical
or operational change on the basis of a baseline emissions level generally representing
maximum actual utilization of the unit, rather than the level of utilization during the two-year
period immediately preceding the change. As mentioned above, the new requirements authorize
the source to select a single consecutive 24-month period within the 10-year look back period to
determine the average annual utilization rate and calculate the baseline actual emissions for
each and every emissions units that will undergo physical or operational change(s) as part of a
project (or series of related projects). See, for example, new §52.21(b)(48)(ii)(e). It is possible
that not all of the emissions units that will undergo change will achieve their highest levels of
utilization during the same 24-month period. Nevertheless, a source will have the ability to
select the single 24-month period that best represents the collective level of operation (and
emissions) for the units that will be changed.
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We disagree with the comment that the baseline emissions level should be based on the
modified unit’s actual utilization and actual emissions rate during that year selected by the
source. There are two reasons why we disagree. First, we have concluded that it would be more
appropriate for a unit’s baseline emissions rate to be based on a average of two years of
operation rather than the 12-month period which was originally proposed. By extending the
averaging period to two years (a consecutive 24-month period), the effects of a short-term spike
in operation (emissions)—not truly representative of “normal’ operation—will be reduced.
Second, we do not believe it would be appropriate to use a unit’s actual emissions during the
representative period selected without some form of adjustment in cases when the unit is no
longer able to emit the calculated amount of a pollutant at the time of a physical or operational
change (due to the imposition of more stringent emissions factors or restrictions since the
representative period). Therefore, under the new rules sources are required to adjust downward
the average annual emissions rate calculated from the representative period, when more
stringent emissions factors or restrictions have been imposed since the representative period.
This adjustment procedure is discussed in the next section.

2.2.5.2 Role of emission limits in baseline calculation
Comment:

One commenter (IV-D-143) opposed the proposed requirement for any current Federal,
State or voluntary limits to be included in the establishment of the pre-change baseline. The
commenter said the provision would penalize sources that complied with title IV or chose to
implement pollution prevention programs. The requirement should apply only to those limits set
more than 5 years before the change and be consistent with current rules. If the proposal to
determine the baseline using current emissions factors were removed, then the 10-year look back
provision would represent true reform.

Three commenters (IV-D-57, 60, 107) opposed reducing the baseline for voluntary
reductions. Two commenters (IV-D-60, 107) opposed the requirement to base a source’s historic
baseline on voluntary reductions implemented prior to the change because it is counterproductive
and penalizes sources for voluntarily lowering their emissions, whatever the operational reason.
One commenter (IV-D-57) stated that in determining the netting baseline, reviewing agencies
should provide credit for voluntary reductions that have been taken by a facility. For example,
while printing facilities typically must reduce VOCs emissions by 85-90 percent, a facility may
use control equipment that achieves a 95-percent reduction. With no accounting for these
additional reductions in the netting baseline, the facility is penalized for reducing emissions
beyond minimum requirements. Thus, the baseline should be increased by an amount equal to
any emission reductions achieved voluntarily during the relevant period.

Other commenters (IV-D-11, 14, 57, 67, 140, 142) generally supported the consideration
of current Federal, State or voluntary limits in the establishment of the pre-change baseline. One
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commenter (IV-D-67) said cumrent emission factors should be adjusted by all currently applicable
Federal and State requirements, not just federally enforceable limitations. Another commenter
(IV-D-140) suggested that EPA consider applicable rather than current federally enforceable
limitations. For example, unless the wording of the provision is changed it could be
misinterpreted to include an NSPS that is not applicable because it was proposed after
construction had started. One commenter (IV-D-142) stated that using the unit’s current
permitted emission rate in determining its baselines would ensure that any recently imposed
emission limitations applicable to the source are included in its calculation. This environmental
protection is absent from the current rules.

One commenter (IV-D-14) noted that the proposed language only mentions federally
enforceable emission limits. If a State-only limit applied, the source could ignore the effect of
the State regulation and use uncontrolled emissions. This, according to the commenter, would
produce inconsistences between units that have a permit and those that do not, and it would not
represent actual emissions. The commenter also asserts that the language in the regulation and
the discussion in the preamble are contradictory. The reference in the preamble is to the current
federally enforceable emission factor, although the term emission factor is not used in the
language of the regulation. If the intent is for the emission factor to be the allowable emission
rate, then this may be substantially higher than the actual emission rate. If the intent is for the
enforceable limit to be substituted in place of actual emissions, this could involve a fundamental
relaxation of the PSD program. Only if the intent is that actual annual emissions are determined
recognizing currently imposed restrictions, does the commenter support this requirement.

Commenter [V-D-14 also raised concerns regarding how the “emission factor” would be
obtained. The commenter supported an interpretation that the actual annual emission rate (12-
month total) which presently occurs under the imposition of the current restrictions would be
prorated to any higher utilization under the same configuration as the time of the change,
provided this is within the 10-year period.

Conversely, another commenter (IV-D-152) opposed the use of a source’s current
allowable emission rate as its baseline because current actual emissions may be significantly
lower than the current allowables. The commenter asserts that allowable emissions are often set
for reasons that are unrelated to the actual emissions pattern of the facility and should not be the
determining factor.

Response:

Despite the comments opposing our proposal to require the adjustment of the baseline
emissions rate under certain circumstances, we continue to believe that is appropriate for the
adjustment to be made. First, with regard to the concern that the adjustment would penalize
sources that complied with title IV or chose to implement pollution control programs. Title
IV—Acid Rain Program—applies to electric utility plants. We do not intend to extend the fixed 10-
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year look back period, or the adjustment provision, to existing electric utility steam generating
units. Therefore, the adjustment provision has no impact on electric utilities that complied with
title 1V.

Second, we believe it is appropriate to require adjustments to the baseline emissions
calculations even when the adjustment is based on limitations that the source has taken
voluntarily (such as pollution prevention projects) as long as such voluntary reductions result in
a legally enforceable limitation being placed on the source. Voluntary reductions, such as
netting credits, offsets, and Emissions Reductions Credits, result in legally enforceable
restrictions being placed on the source to ensure that such reductions are permanent. The
baseline emissions rate is intended to represent the unit’s pre-change emissions from which a
post-change emissions increase is to be projected. Thus, we believe any current legally
enforceable reductions should be considered in establishing a modified unit’s baseline emissions
if it is to be considered a realistic baseline value. We agree with the comments indicating that
the adjustment must be made on the basis of any enforceable limitation, not just federally
enforceable ones. The new rules clarify this issue.

With regard to the concerns expressed about the proposal requiring the use of a unit’s
current allowable emissions as its pre-change baseline emissions rather than current actual
emissions, we believe that the commenters misunderstood our intended approach for adjusting
the initial baseline emissions calculation. Our description of the adjustment to the initial
calculation of a unit’s pre-change baseline emissions (based on a source’s records of actual
operating conditions during the consecutive 24-month period within the past 10 years) was
intended to require the source to use the current legally enforceable emissions factors (e.g.,
pounds per million Btu, percent sulfur in fuel) and restrictions (e.g., hours per day, shifts per
day)—not current allowable emissions (tons per year based on full design capacity) unless the
current allowable emissions are less than the original baseline emissions calculation. The
adjustment would only be required when the current factors and restrictions are more stringent
than those in effect during the representative period, and would link the source’s representative
level of utilization with the current emissions factors and restrictions to ensure that the unit
would not base its pre-change baseline emissions rate on an emissions rate (tons per year) that
could not currently occur when operating at the “representative” utilization level.

2.2.5.3 Other

Comment:

One commenter (IV-D-150) advocated using allowable emissions rather than emission
factors for the baseline because constraints on future emissions should not be based on a

company’s current performance when performance already exceeds what is required by existing
permits. One commenter (IV-D-11) suggested an alternative using the current emissions, which
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is determined to be the lower of the emission rate during the highest utilization or the current
allowable rate.

Response:

The commenters appear to have misunderstood the purpose of the downward adjustment
to the baseline emissions calculation. The objective of the adjustment is to ensure that the units
that are changed do not get more credit for their baseline emissions (average annual emissions
rate, in tons per year) than they would if those units were operated at the same levels today
under current emissions factors and restrictions. Thus, once the average annual utilization rate
is calculated for the consecutive 24-month period selected by the source owner or operator, it is
presumed that under favorable market conditions the unit could return to that level of operation
Jjust prior to the change absent a physical or operational change to the unit. In order to provide
a realistic estimate of the emissions that would result from that representative level of operation
Jjust prior to the change, it is then necessary to account for any current emissions factors and
restrictions that are more stringent than the original ones. The need for the adjustment should
not be construed to mean that the unit’s emissions absent the adjustment would exceed its
maximum allowable emissions rate (although, if that were the case, then the baseline emissions
rate would have to be set at the source’s current allowable emissions rate). For example,
operating at an average annual rate of 70% capacity over the selected 24-month period, a unit’s
average annual emissions rate was calculated at 145 tons per year of SO2. Today, however, a
more stringent sulfur-in-fuel restriction exists and, if it had existed during the selected 24-month
period, would lower the unit’s emissions (at the same level of operation) to 115 tons per year.
By comparison, the unit’s maximum allowable emissions rate (at full capacity) under the current
restrictions is 165 tons per year. In accordance with the new rules, the adjusted rate of 115 tons
per year must be used.

Comment:

One commenter (IV-D-14) raised several other specific questions on how the baseline
would actually be calculated, for example, how to calculate maximum emissions and address
discontinued units. The commenter would support a baseline calculation that requires all actual
emissions must be from equipment currently in use or capable of use without any physical
changes to the process to accomplish the use. An emission decrease that occurred outside of the
contemporaneous time period would be lost. If the unit operated within the contemporaneous
time period, but there was a higher annual emission within the 10-year time period, this would be
substituted subject to any limitations on the use of the equipment.

Response:

The 10-year look back period is used to determine the pre-change baseline emissions
(average annual emissions rate) for each emissions unit that is changed—not the entire source, as
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suggested by the commenter. Therefore, only the emissions units that are changed will be
considered in the 10-year look back. In particular, previously discontinued units are not
involved in the look back because they are not subject to being changed. For existing emissions
units being changed, the source must calculate an average annual emissions level, in tons per
year, based on the units’ actual operating parameters (e.g., level of utilization, fuels and raw
materials, relevant emissions factors, etc.) during a consecutive 24-month period within the 10-
vear look back. (If any changed emissions unit was not in existence or operation during the
selected 24-month period, then no baseline emissions can be credited to that unit.) In the event
that any emissions factor or operational restriction has been replaced with a more stringent one,
then the more stringent factor or restriction must be substituted in the calculation of the average
annual emissions using the utilization rate from the selected 24-month period. Under the new
rules, the source is also required to document and maintain a record of the baseline emissions
calculations along with other calculations pertaining to the determination of any emissions
increase associated with the physical or operational change.

Comment:

One commenter (IV-D-14) raised several concerns and questions regarding how the 10-
year look back would translate in a baseline emission calculation and the relationship between
the contemporaneous time period, the 10-year actual emissions baseline, and the netting
procedure. The commenter anticipates numerous minor NSR permit actions to un-do or change
past minor permit actions in order to recover past utilization restrictions and emissions that were
imposed under the current PSD regulations if this proposal is finalized. This will make minor
NSR more burdensome and complicated. It will also result in relaxed permit actions that will
cause significant air quality deterioration. The commenter said the rule needs to prevent turning
back the clock on previous (minor and PSD) NSR permit actions. Instead, the rule must only
apply from the date of promulgation forward in time and must not be used to invalidate previous
permit actions which were taken to avoid PSD under the current rules.

Response:

We agree with the commenter that it generally would be detrimental to allow sources to
undo existing permit requirements by attempting to apply the new requirement retroactively. We
have not added any new language to the rules that would cause a source to conclude that its
existing permit is no longer valid, nor can we see that there is any incentive for a sources to want
to invalidate a previously-issued permit. However, sources that may have submitted permit
applications under the current rules for which a permit has not yet been issued may wish to re-
evaluate their applicability under the new rules and submit a new permit application. Prior
applicability determinations on major modifications and the control requirements that currently
apply to sources remain valid and enforceable.
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Comment:

One commenter (IV-D-156), who generally supported the extended baseline, said that it
would be impractical and unrepresentative for facility operations to apply an actual or allowable
baseline approach to landfill gas emissions. EPA should consider a specific exemption or
approach for landfills in order to address the unique emissions profiles associated with such
facilities.

Response:

We recognize that there are some unique differences between annual emissions profiles at
landfills and other source categories. In particular, landfills do not go through the types of
business cycles that other industries do, and their emissions do not fluctuate in a similar way.

We do not believe, however, that an exemption is needed to address this difference because we
do not intend to preclude a landfills from continuing to calculate their emissions changes
associated with modifications in the same way that they are presently making that calculation.
1If, following the adoption and implementation of the new rules, we determine that additional
guidance is necessary, such guidance will be provided for addressing landfill emissions changes
from modified sources.

Comment:

One commenter (IV-D-142) said the 10-year look back period should be based on the
date a complete permit application is filed. The commenter said basing the look back period on
the date of commencement of construction, as proposed, would cause confusion in the permitting
process, allow the reviewing authority and third parties to inappropriately manipulate the
baseline, and shorten the look back period. This is because the NSR rules define “commence” as
the date that the source has all permits and has begun a program of continuous construction (or
entered into a binding agreement to undertake a program of actual construction) rather than in
terms of actual construction or other tangible steps under the control of the source. The look
back period should be based on the date that a complete permit application is filed, or if no

permit is required, on the date the source “begins actual construction” as defined in section
52.21(b)(11).

Response:

We agree with the commenter that in some cases the 10-year look back should begin from
the complete permit application date ; however in certain cases, we believe that it is appropriate
for the look back to begin on the date that the source begins actual construction because the
source will not be required to submit a permit application. Thus, the new rules reflect
determination of the applicable date as follows: If a source believe that it will need either a
major or minor NSR permit to proceed with a proposed physical or operational change, then the
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source may use the 10-year period immediately preceding the date on which it submits a
complete permit application. If, however, the source believes that the physical or operation
change(s) it plans to make will not result in either a significant emissions increase from the
project or a significant net emissions increase at the major stationary source (that is, the project
will not be a major modification), and the source is not otherwise required to submit a permit
application to obtain a minor NSR permit before making such change, then it must use the 10-
vear period that immediately precedes the date on which actual construction of the physical or
operational change will begin. See, e.g., 51.165(a)(1)(xxxv)(B)(2).

Comment:

One commenter (IV-D-154) noted that permit applications may contain very conservative
estimates on emission rates, but that after the facility becomes operational the owner/operator
should be able to demonstrate actual emissions and request a reduction of the emission limits by
an administrative change. Any excess Emission Reduction Credits that were used for the netting
or offsetting of the proposed emissions should be retumed to the applicant.

Response:

This commenter does not appear to be addressing an issue that was raised in developing
this rulemaking. It is not relevant to the new applicability requirements that have been
promulgated.

2.3 Baseline Period in Nonattainment Areas and Ozone Transport
Regions

Comment:
2.3.1 Support Different Baseline Period

Two commenters (IV-D-137; IV-G-12) supported a November 15, 1990 cutoff for the
baseline determination in nonattainment areas. One commenter (IV-D-137) commended EPA
for not extending the look back period in ozone nonattainment areas, where the baseline for
attainment plans is the 1990 actual emissions inventory. One commenter (IV-G-12) supported
the November 15, 1990 cut-off for the look back period in nonattainment areas and the ozone
transport regions (OTRs) as an alternative to reducing the overall baseline look back to 5 years.

2.3.2 Oppose Different Baseline Period

Several commenters (IV-D-9, 10, 28, 40, 42, 43, 72, 105, 107, 108, 112, 126, 139, 142,
143, 150, 157, 163, 184; IV-G-9) opposed the November 15, 1990 cut-off for baseline emissions
in nonattainment areas and the OTR. One commenter (IV-D-142) stated that EPA’s concern

1-2-20



2 - 1996 Comments on Baseline Emissions

over establishing a baseline consistent with the emissions inventories and attainment plan
requirements for these areas should not warrant the imposition of a cut-off date. The commenter
suggested allowing an earlier period if a source’s calculated actual emissions baseline does not
exceed its emissions in the area’s current emissions inventory and attainment plan. One
commenter (IV-D-143) stated that EPA apparently did not think these restrictions were needed in
the WEPCO rule and has not explained why they are needed now. Another commenter (IV-D-
40) stated that the cut-off is inappropriate for underutilized sources or those placed in reserve
during November, 1990 due to economic downturns. The cut-off date would deny these sources
the opportunity to establish representative baselines. One commenter (IV-D-9) stated that the
cut-off unfairly penalizes facilities that voluntarily took part in EPA’s Industrial Toxics Program
(33/50 Program). Another commenter (IV-D-157) added that if the 1990 emissions inventory
reveals a need to regulate an existing source more tightly, then the relevant SIP provisions should
be changed.

One commenter (IV-D-126) stated that OTR attainment will be met via allowance cap-
and-trade rules currently being adopted by OTR States pursuant to a memorandum of
understanding. New sources that meet the applicability criteria in the memorandum of
understanding must obtain NO, allowances in addition to the offset requirements, and EPA’s
limiting the look back period to November 15, 1990 in the OTR is an unnecessarily restrictive
policy.

Two commenters (IV-D-42, 108) stated that strict SCAQMD requirements for
recordkeeping, reporting and inventory were in place before November 15, 1990, and there is no
reason to limit the look back to eliminate years before that date. In southern California, the
prescribed look back years would preclude sources from using the last years of the region’s pre-
recession production levels and this method therefore would use unrepresentative, higher
recessionary production levels that would limit recovery from the recession. The proposal would
require facilities that modify their equipment to provide offsets simply to return to previous
production levels. This is an unfair economic penalty that Congress did not intend.

Response:

Sufficient time has elapsed since the time of the proposal to render the November 15,
1990 limit moot for projects planned at major stationary sources. However, it is still possible
for the cut-off date to affect the look back period for changes that occur contemporaneously with
such projects. For contemporaneous changes that include a 10-year look back to establish a
unit’s baseline emissions rate, we believe that it is still appropriate to retain the restriction
prohibiting sources from using any period of time earlier than November 15, 1990 in
nonattainment areas and ozone transport regions. The 1990 Amendments included a number of
changes in the tracking of emissions and how emissions are to be inventoried, particularly in
nonattainment areas and ozone transport regions. The changes strengthen reasonable further
progress tracking requirements, offset limitations, and RACT requirements for nonattainment
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areas. They also establish enhancement emission inventory requirements for all areas. Because
we do not anticipate many contemporaneous changes to have occurred before 1990, we do not
view this requirement as unnecessarily burdensome. In addition, by the time most State plans
are revised to incorporate the new requirements, we do not believe that the November 15, 1990
cutoff date should not factor into many contemporaneous circumstances.

2.4 Data Required to Support a 10-year Baseline
2.4.1 Length of Look Back Period and Data Acceptability
Comment:

Several commenters (IV-D-14, 42, 72, 93, 142; IV-G-12) generally supported limiting the
extended look back period to situations in which adequate emissions and/or capacity utilization
data are available. One commenter (IV-D-142) stated that although the lack of adequate data
may be of concern for the next few years for certain source categories, concerns will be
eliminated over time as more sources begin to retain utilization data in anticipation of future
projects. Ifa 10-yearlook back is adopted, the commenter added that sufficiently accurate data
records must exist such that actual emissions (or utilization) can be quantified. If the data do not
exist, then progressively more recent years should be reviewed and over time the records will
become available.

One commenter (IV-D-137) opposed EPA’s proposal to predicate the use of alonger look
back period on the accuracy and completeness of available data and establishment of specific
criteria using older data. This approach could raise the possibility that netting decisions would
be based on questionable data and would add uncertainty to the process.

One commenter (IV-D-156) suggested for sources that lack the historical data necessary
to establish a baseline that EPA allow an opportunity to document their actual and allowable
emission rates and utilization levels using other facility records. Landfills, for example, are
unlikely to have the necessary data since landfill gas emissions have not typically been regulated
to the degree that other facilities have.

Response:

We recognize that in many cases, sources presently maintain records on emissions and
operations for only 3 to 5 years. Thus such sources may have only limited use of the full 10-year
look back period at the start of the implementation period for the new rules. However, this
limitation should be remedied over time as sources begin to maintain records for longer periods
in order for them to use the 10-year look back opportunity. The comments received provide no
compelling reasons why it is not sound policy to require the availability of adequate data in
order for a source to be able to use the full 10-year look back for establishing baseline emissions
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rates for modified emissions units. In conjunction with this policy we do not believe that sources
should be allowed to use information derived from the records of other facilities. There are
generally sufficient differences between the way individual facilities operate, even when they are
similar source types with similar operating characteristics. The baseline emissions are an
important component of the calculation of a modified unit’s emissions increase and should,
therefore, be based on accurate information reflecting the source’s operation and emissions
during the representative period selected by the owner or operator of the source. This applies to
the calculation of emissions changes associated with the netting calculations. Consequently, the
new rules follow the proposal in requiring that full use of the new 10-year look back period be
conditioned on the accuracy and completeness of source records of emissions and capacity
utilization for any emissions unit that undergoes a physical or operational change. [See, for

example, new §52.21(b)(48)(f)].
2.4.2 EPA vs. State Agency Role
Comment:

Several commenters (IV-D-10, 20, 61, 62, 73, 74, 88, 92, 137, 180) agreed that it would
be appropriate for EPA to allow the reviewing authority to determine the accuracy and
completeness of emissions data. One commenter (IV-D-20) said EPA should provide minimum
requirements for the adequacy of records. This will help reviewing authorities avoid lengthy,
subjective arguments with industry on what constitutes sufficient records for a baseline
determination. Four commenters (IV-D-10, 61, 88, 137) said that case-by-case decision-making
by State and local reviewing authorities would be preferable to EPA establishing specific criteria.
Commenter IV-D-137 said State and local reviewing authorities are in better positions to judge
the quality and acceptability of data used for establishing past emissions inventories and activity
levels. A national one-size-fits-all approach is not likely to be as workable.

One commenter (IV-G-7) suggested a phased approach in which the State reviewing
authority determines the number of years in the look back period.

Two commenters (IV-D-172; IV-G-8) said that extending the look back would require
agencies to accept questionable data. Case-by-case determinations would lead to inconsistent
implementation at the national level because most sources do not keep good records for 10 years;
EPA should issue regulations that would reduce the number of case-by-case determinations.

Response:

Under the new rules, sources are not required to submit their baseline emissions
calculations, or any information associated with a finding that a project is not a major
modification, to the reviewing authority for review and validation under the major NSR permit
program. (Note that utilities must send an advance notice prior to construction). We believe
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that such submittals by all modified emissions units would have resulted in a large burden on
reviewing authorities to review information, which in most cases it would not represent major
modifications. We do believe, however, that States will require some of these sources to apply
for permits under their minor NSR permit program, where they will have the opportunity to
review the submitted information. Nevertheless, the sources are responsible for the adequacy of
the source information which they use to determine a unit’s applicability to the major NSR rules,
and may be required to provide such information to the reviewing authority upon request.
Moreover, States may adopt more stringent provisions in their NSR rules to establish greater
accountability on the part of the source if they believe it is appropriate to do so. At this time, we
do not intend to provide specific guidance on the types of information that would be considered
adequate or inadequate. The type of data necessary to determine emissions will vary drastically
from source category to source category and from process to process within a source category.
If, however, we determine at a later date that particular guidance is necessary, we will consider
the development of such guidance at that time.

2.5 |Interaction with CAA Section 182(c) and 182(e)
Comment:

Three commenters (IV-D-42, 72, 108) stated that the proposed extension of the look back
period fits within the design and intent of sections 182(¢) and (e). One commenter (IV-D-42)
noted that EPA has approved the California SIP containing the RECLAIM program, which uses a
baseline process similar to the EPA proposal. According to the commenters, baseline calculation
will ensure that air quality is protected in the long run if it meets the following conditions.

. It takes into account prior emission reductions that presumably would have undergone
NSR.

. It nets those reductions with the operational change at issue.

. It requires that in order to avoid further major NSR the net be less than zero.

Thus, the commenter concludes that, because the proposal meets these conditions, it will fit with
section 182(e).

Conversely, another commenter (IV-D-137) suggested that there is a significant conflict
between changing the emissions baseline for netting and the ozone nonattainment provisions of
sections 182(c) and (e). According to the commenter, this conflict can be resolved by deferring
to the section 182 offset NSR requirements for serious ozone nonattainment areas. The
commenter further observed that, while NSR programs are tools to attain and maintain
compliance with the NAAQS, the programs should not be available to undemmine specific
statutory and SIP requirements designed to resolve nonattainment problems.
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Response:

We disagree with the commenter’s alarm that the use of a 10-year look back period to
implement sections 182(c) and (e) of the Act for purposes of establishing a modified unit’s
baseline emissions will undermine any statutory and SIP requirements designed to address
nonattainment problems. The two sections establish special procedures for determining whether
a proposed modification to a major stationary source of ozone in a serious, severe or extreme
ozone nonattainment area will be subject to major NSR under part D of the Act. The Act is silent
on the issue of how one is to determine whether a physical or operational change increases the
amount of a pollutant for a changed emissions unit. We believe, therefore, that we have the
authority to establish a regulatory procedure for making the required determinations concerning
emissions increases resulting from physical or operational changes. Furthermore, the look back
period does not negate the offset requirements of sections 182 (c) and (e).

In light of the fact that the 10-year look back period may be used for some existing
emissions units (other than electric utility steam generating units) that are involved in
contemporaneous emissions changes (for netting purposes), it should be noted that the new
requirements prohibit the use of the look back period earlier than November 15, 1990.
Consequently, for emissions units whose contemporaneous emissions changes occurred before
November 15, 2000, the consecutive 24-month period selected for calculating the baseline actual
emissions relevant to the contemporaneous emissions change cannot include a date prior to
November 15, 1990. It should also be pointed out that for modifications involving emissions of
VOC in areas classified as “extreme” the statutory language is clear that the increase in
emissions resulting from the change is not required to be a significant increase, rather “any
increase’” that is projected using the new “actual-to-projected -actual” will trigger the
applicable NSR requirements.

2.6 Length of Contemporaneous Period
2.6.1 Support for 5-Year Contemporaneous Period
Comment:

Some commenters (IV-D-10, 14, 126, 138, 160, 191) generally supported keeping the
contemporaneous period at 5 years. One commenter (IV-D-126) stated that there is no legal or
policy impediment to using different look back periods for NSR applicability purposes and for
determining contemporaneous emission increases or decreases in a netting context. Another
commenter (IV-D-14) stated that the 5-year contemporaneous period should be retained because
if it were altered to a longer period, recent permit actions might be invalidated. Also, under the
present rules when a PSD permit is issued, all netting increases and decreases are wiped out and
the process starts again. EPA’s proposal leaves this practice unchanged.
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2.6.2 Support Alternatives to the 5-Year Contemporaneous Period

One commenter (IV-D-157) said EPA should adopt a 10-year contemporaneous period
because inconsistencies between the two periods leads to inconsistent and counterproductive
results. The same arguments that support a longer baseline for measuring the initial increase
support using a longer baseline for computing netting credits. Using a 5-year baseline to measure
netting credits means that the netting period will often omit periods of peak production because it
is too short to cover a full business cycle. In that case “past actual” emissions will be
unrepresentatively low, and so will the amount of the “netting credits” created by reducing the
applicable emissions limits at these units.

Commenter [V-D-157 added that emission increases due to modifications made in the last
5 years would still be accumulated under the 10-year look back approach. All of those increases
could still be offset with every qualified decrease during that period. The baseline would simply
specify how those increases and decreases were to be measured (which is a topic not mentioned
by the proposal) and would do so by applying the same 10-year accounting period used more
generally for measuring emissions increases.

An industry coalition (IV-D-153) stated that a source should have the option of selecting
either a 10- or 5-year contemporaneous period for netting purposes. This would more closely
reflect the circumstances surrounding the particular 12-month period chosen, and the netting
calculation would more accurately reflect the increases or decreases associated with the source’s
actual emissions during the 10-year look back. One commenter (IV-D-62) recommended
decreasing the contemporaneous period to 1 year to reduce confusion about appropriate netting
determinations and simplify the number of projects that must be included in the netting
calculation. The current 5-year period is difficult to administer given the recordkeeping demands
for de minimis changes. Another commenter (IV-D-21) proposed a 5-year representative
operating period, not just 5 consecutive years. The latter might include extended periods of non-
representative data.

2.6.3 Other Comments on the 5-Year Contemporaneous Period

Several commenters (IV-D-137; IV-G-8, 12) expressed reservations about different
baseline and contemporaneous periods, but did not directly support changes to the 5-year
contemporaneous periods. These commenters said different periods could lead to inconsistencies
in the regulation of a source as a whole.

Three commenters (IV-D-92, 137, 172) requested clarification on whether the proposal
would allow using data generated 15 years before construction of the specific change undergoing
review. One commenter (IV-D-137) said that it is unclear if EPA’s proposal provides for
establishing the netting baseline with an activity level that could have occurred up to 15 years
before construction of the specific facility change undergoing review. Other commenters (IV-D-
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92, 180) said that the proposal would result in establishing the baseline for certain changes on
emission activity levels that occurred 15 years ago, and that this would be preferable to the
current situation where applicants and reviewing authorities waste resources debating about the
most representative time periods.

Response:

Some commenters did not understand how the proposed 10-year look back period would
affect contemporaneous changes. We indicated in our 1996 NPRM that it was not our intent to
extend the 5-year contemporaneous period (for considering creditable emissions increases and
decreases as part of the netting calculus) even if we established a 10-year baseline look back
period. We do not believe that any of the comments provided a compelling reason to change the
existing 5-year contemporaneous period. The look back periods serve different purposes and
need not be the same in order to effectively implement the NSR program objectives. States retain
the flexibility to define a different contemporaneous period under SIP-approved NSR programs,
and may use that flexibility to adjust the contemporaneous period if they believe that a different
period is more appropriate for their purposes under the new applicability requirements. [See, for
example, §51.166(b)(3)(ii). Therefore, under today’s new requirements, we have not changed
the 5-year contemporaneous period under the Federal PSD program.] It should be noted that
for purposes of determining the baseline actual emissions of a contemporaneous change in
emissions from an emissions unit that was an existing unit at the time of the contemporaneous
change, the new requirements authorize a source to use the 10-year look back period.

With regard to the comment that the representative operating period be based on a 5-
year period, we believe that such a lengthy period is unnecessary for establishing a unit’s
baseline emissions. Historically, we have relied on a 2-year average to establish an actual
emissions rate, and believe that a 2-year average is sufficient for the present purpose as well.

2.7 Protection of Short-Term Increments and NAAQS

Comment:

Several commenters (IV-D-72, 92, 138, 180) agreed with EPA that the addition of a
short-term test to the netting calculation is unnecessary. However, commenters (IV-D-92, 180)
said the proposal seems to require the applicant to prove that there will be no violation of any
NAAQS or PSD increment, or any impact on AQRVs of Class I areas. These commenters
recommended that EPA confirm that the current policy outlined in the draft NSR Workshop
Manual will remain, at least until guidance on when and how to demonstrate equivalent
qualitative significance is promulgated. Commenters (IV-D-92, 121, 180) opposed requiring
sources to prove that the netting calculation would not increase short-term emissions and cause a
violation of any NAAQS or PSD increment or adversely impact AQRVs in Class I areas.
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Commenters (IV-D-92, 180) objected to the burdens of such a standard and urged EPA to
continue the current policy.

One commenter (IV-D-173) recommended that EPA define the standards States will use
to analyze whether there is a change to qualitative significance for public health, and requested
an explanation for expanding the definition to include “any applicable maximum allowable
increase over baseline concentrations or having an adverse impact on AQRVs in Class [ areas.”

One commenter (IV-D-121) objected to the proposal to ensure that the change in the
netting baseline does not adversely impact short- (or long-) term ambient standards by requiring
that, to be creditable for netting purposes, an emission reduction must be sufficient to prevent the
proposed increase from causing or contributing to a violation of any NAAQS or PSD increment
and most not have an adverse impact on AQRYV (including visibility) of Class I areas. The
commenter said this is inconsistent with prior Agency pronouncements on the health and welfare
equivalency demonstration. According to the commenter, EPA lacks the authority to require a
qualitative health and welfare equivalency demonstration for purposes of making the threshold
NSR applicability determination and cannot import an impact analysis for Class I AQRVs into
such a demonstration requirement. The commenter recommended that EPA remove the existing
health and welfare equivalency provisions entirely.

Response:

As we stated in the proposal preamble (61 FR 38259-60), we believe that a test that relies
on a unit’s highest short-term actual emissions would be too easy to circumvent. For a short
time, sources can run the affected unit at maximum capacity so that the baseline short-term
emissions would likely be nothing less than the unit’s maximum potential emissions. Moreover,
we are not sure that limiting the source to it highest past short-term emissions level will
necessarily provide any additional protection to the NAAQS, increments, or Class I AQRV.
Therefore, we did not add a short-term emissions applicability test.

Although we did propose language regarding an air quality test to determine whether a
contemporaneous emission reduction is creditable for netting purposes, we are not taking final
action on that change at this time. The proposed air quality test required that an emissions
reduction must be sufficient to prevent the proposed increase from causing or contributing to a
violation of any NAAQS or PSD increment, and must not have an adverse impact on AQRV of a
Class I area. EPA’s current definition of “net emissions increase,” restricts the creditability of
some emissions decreases where the overall netting transaction could jeopardize air quality. In
particular, a provision in the definition of “net emissions increase” allows credit for a reduction
only to the extent that it has approximately the same qualitative significance for public health
and welfare as the increases from the proposed change. See e.g., § 51.165(a)(1)(Vi)(E)(4). In a
June 28, 1989 rulemaking (54 FR 27286) we clarified that aspect of the regulations to require
that, despite the absence of a significant net increase in emissions, an applicant proposing to net
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out of review must demonstrate that the proposed netting transaction will not cause or contribute
to an air quality violation before the emissions reduction may be credited.
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Chapter 3 - Baseline Emissions, 1998 NOA

3.1 Method for Determining Baseline
Comment:
3.1.1 Support for 10-year Baseline

Four industry commenters (IV-D-210, 219, 221, 311) and two utility industry
commenters (IV-D-252, 261) supported the baseline provisions in the NOA. One regulatory
agency (IV-D-262) supported the 10-year baseline period, as long as the 10-year limit was
permanent. One industry commenter (IV-D-220) supported the proposed 10-year time frame and
suggested that this time frame be extended to all areas, not just attainment. One industry
commenter (IV-D-221) supported the 10-year baseline period, but also requested the flexibility to
choose a 5-year period. One commenter (IV-D-210) maintained that 10 years was sufficient to
demonstrate to the reviewing authority that the physical or operational change did not result in a
significant emissions increase." One utility industry commenter (IV-D-261) explained that
capacity utilization of non-nuclear units varies substantially depending on the availability of
nuclear units, and that therefore a long look back period was desirable. Another utility
commenter (IV-D-252) explained that the 10-year period more closely represented a
fossil-generating unit’s normal operating cycle. An industry commenter (IV-D-219) supported
the 10-year baseline because it better reflects actual emissions at normal operations. The
commenter (IV-D-219) maintained that emissions often decrease at the end of the useful life of
equipment, and that the decrease frequently occurs after 5 years.

Response:

As previously stated in chapter 2, we are adopting a new procedure, relying upon a fixed
10-year look back period, for establishing the baseline annual emissions for non-utility existing
emissions units that are being modified. Electric utility steam generating units are not eligible
to use this new look back. We believe the new fixed 10-year look back offers a reasonable
approach to determining a source’s representative operations and the emissions associated with
that level of operation. Our complete rationale for adopting the new procedure is provided in
chapter 2. The new procedure will apply in all areas (attainment, unclassifiable, and
nonattainment areas) and the relevant major NSR regulations are being amended accordingly.
1t should be noted, however, that in nonattainment areas the look back period shall not include
any time before November 15, 1990 for contemporaneous emissions changes (see section 2.3.2)

These are the commenter’s direct comments regarding the 10-year baseline as
found on page 4. The comment does not appear relevant to this issue, but to the
10-year future actual methodology, which is discussed in Chapter 5.
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We do not believe that there is a compelling reason to change the existing 5-year
contemporaneous period. However, the 10-year look back is also used to determine the baseline
emissions rate for a unit whose emissions increased or decreased contemporaneously with the
current change. This is also discussed in our response to comments in chapter 2.

We continue to believe that a 5-year look back is generally appropriate for electric utility
steam generating units and have not changed the procedures for calculating the emissions
baseline for such units. However, it should be noted that the new rules codify the 2-years-in-5
look back period that had been established as a presumptive procedure in the 1992 WEPCO
rules. Ultilities are not necessarily precluded from using a longer look back period; as part of
the newly-codified provision, utilities may request that another period of time beyond the 5 years
preceding the change be approved by the reviewing authority.

Comment:
3.1.2 Oppose 10-year Baseline

Three industry commenters (IV-D-283, 299, 312), ten utility industry commenters
(IV-D-257, 268, 269, 278, 280, 281, 282, 295, 300, 323), nine regulatory agency commenters
(IV-D-216, 222, 246, 253, 255, 262, 287, 311, 317), STAPPA/ALAPCO (IV-D-259), three
environmental group commenters (IV-D-291, 303, 327), and one individual commenter
(IV-D-218) opposed the 10-year baseline provisions for the various reasons indicated below.

3.1.21 Oppose 10-year baseline because it is too restrictive

One industry commenter (IV-D-283) and eight utility industry commenters (IV-D-257,
276, 278, 280, 281, 295, 300, 323) viewed the 10-year baseline as more restrictive than the
current rules. These commenters argued that the existing rules allow selection of any
representative 2-year period as the baseline, regardless of whether it occurred within the last
10 years. The commenters also objected to the use of the current emission factor, which was also
more restrictive than existing regulations.

Seven utility industry commenters (IV-D-257, 278, 280, 281, 295, 300, 323) opposed the
use of current emission factors because these factors included newly applicable RACT, MACT,
NESHAP, BACT, LAER, and NSPS requirements that would not have been part of the baseline
emission level. Such an approach would make the baseline more stringent than it would be
under the current rules, especially in nonattainment areas. Another utility industry commenter
(IV-D-269) opposed the use of current emission factors because these factors would penalize
sources for making significant emission reductions made in response to other regulatory
requirements.
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3.1.2.2 Oppose 10-year baseline because it is not environmentally
protective enough

One regulatory agency commenter (IV-D-222) and two environmental commenters
(IV-D-291, 303) opposed the use of a 10-year baseline period on the grounds that it would allow
use of historic emission levels that were higher than current levels to establish baseline
emissions. One environmental commenter (IV-D-303) further suggested that the only
appropriate baseline period for electric utilities was a declining baseline, as operations and
emissions decline over time absent capital improvements. The regulatory agency commenter
argued that the highest emissions in any 12-month period over the last 10 years could merely be a
spike. In order to avoid spikes and dips, and to be more acceptable to the reviewing authorities
and the public, the regulatory agency commenter suggested taking the average of the highest 3
years out of the last 10 years as the baseline. As an alternative, the regulatory agency commenter
suggested linking the baseline to the term of the title V permit, that is, taking the average of the
highest 3 years out of the 5-year term of the title V permit.

One regulatory agency (IV-D-246), STAPPA/ALAPCO (IV-D-259) and one individual
(IV-D-218) commented that the proposed baseline would not be protective of the NAAQS in
Class I and attainment areas.

3.1.2.3 Oppose 10-year baseline because it is contrary to the CAA

On environmental commenter (IV-D-291) and one individual (IV-D-218) considered the
baseline provisions contrary to the CAA, as Congress did not intend for the NSR program to
grandfather older, more polluting emission units indefinitely.

3.1.24 Retain 2-year baseline

One regulatory agency commenter (IV-D-246) and one environmental commenter
(IV-D-291) preferred that the 2-year baseline period be retained.

Response:

We believe that the use of a fixed 10-year look back period provides clear advantages
over the current approach. The current approach focuses primarily on the 2-year period
immediately preceding the proposed physical or operational change to an emissions unit. The
approach allows flexibility in that another 2-year period may be used (without any stated limited
to the magnitude of the look back period); however the selection of another period involves a
demonstration by the applicant and its approval by the reviewing authority. Many stakeholders
have claimed that this process tends to be confusing, contentious and time consuming.
Furthermore, even when the 2-year period immediately preceding a change is not most
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representative of normal operation, it is often difficult to reach agreement on a more
representative period. The benefits of the new 10-year look back are also discussed in chapter 2.

We do not believe that this approach grandfathers older, more polluting emissions units
indefinitely, as one commenter has claimed. Instead, the new approach is designed to provide
sources with a fair and reasonable approach for calculating a baseline emissions rate that can
be considered representative of the source’s normal operation. The Act is silent as to how the
emissions increase following a change is to be calculated, including the calculation of the pre-
change baseline emissions level. The new approach affords the source flexibility in
determining a representative level of utilization (a level actually achieved by the unit) during a
normal business cycle. We also believe that our selection of a 10-year look back is reasonable
and supported by a study performed to examine the typical length of business cycles for various
type of major stationary sources. Also, see response to comments at section 2.2.2.

We agree with the comment claiming that the use of a 12-month period to calculate the
baseline annual emissions may be susceptible to short-term emissions spikes. Thus, we have
changed the proposed procedure to require that the baseline emissions rate be based on a
consecutive 24-month period (rather than the proposed 12-month period) during the past 10
years. This longer averaging period will help lessen the effect of short-term peaks on the
average annual emissions rate. The use of a 24-month averaging period is also discussed in the
response to comments in chapter 2.

We also believe that it is appropriate to adjust an emissions unit’s baseline emissions to
reflect the most current legally enforceable emissions factors and operating restrictions. The
baseline emissions rate serves as the modified unit’s pre-change emissions rate from which
emissions increases resulting from the physical or operational change are to be calculated.
Consequently, the baseline emissions rate should reflect what the unit could emit under the
representative operating levels just prior to the proposed change. Also seeresponse to
comments at section 2.2.5.2.

We also do not agree with the comments that the baseline provisions will not adequately
protect the environment when compared to the current approach for setting the baseline
emissions rate. In sections 2.2.2 and 4.4 of this chapter, we provide our reasons why we do not
believe that either the new approach for determining a unit’s baseline emissions rate or the
“actual-to-projected-actual ” test will result in adverse environmental impacts. The baseline
provisions should provide a fair and reasonable approach for selecting a modified emissions
unit’s pre-change emissions rate, that is representative of the unit’s normal operation, from
which it will be determined whether a physical or operational change will result in a significant
emissions increase.

As mentioned above in the response following section 3.1, we continue to believe that a 5-
vear look back period is generally appropriate for establishing baseline actual emissions for
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electric utility steam generating units. However, unlike the 10-year look back for other existing
emissions units, utilities may request that another period of time beyond the 5 years preceding
the change be considered by the reviewing authority.

3.2. Other Comments on Baseline Emissions
3.2.1 Prefer Other Baseline Periods
Comment:

Several commenters (IV-D-218, 222, 250, 259, 273, 299, 311) preferred baseline periods
other than 10 years.

One regulatory agency commenter (IV-D-222), STAPPA/ALAPCO (IV-D-259) and two
industry commenters (IV-D-250, 299) advocated using a 5-year baseline period. The industry
commenters (IV-D-250, 299) further suggested that if the applicant determined that the 5-year
baseline did not represent normal operations, then the use of the 12-month period in the previous
10 years should be allowed. One individual commenter (IV-D-218) recommended adoption of a
baseline period no more than 5 years from the date a complete application was submitted.

One regulatory agency commenter (IV-D-222) suggested using the average of the highest
3 years out of the 5-year term of the title V permit. STAPPA/ALAPCO (IV-D-259)
recommended using a look back period of 5 calendar years, with the highest calendar year of
utilization as the baseline. A 5-year period would be consistent with title V compliance
certification requirements, ensuring a higher level of accountability and more accurate baseline
emission estimates. Any period longer than 5 years would be problematic, because most State
and local agencies only require retention of data for 2 to 5 years. STAPPA/ALAPCO (IV-D-259)
strongly advocated the use of the calendar year, as emission inventories and other historical
records were typically kept on a calendar year basis. STAPPA/ALAPCO (IV-D-259) further
indicated that if the EPA did not use a calendar year baseline, it should be very specific regarding
the baseline period requirements.

One industry commenter (IV-D-273) suggested allowing sources to calculate their
baseline emissions using the highest actual emissions during any 3-month period over the last 10
years. The commenter explained that production levels can be influenced by economic cycles
and the seasonal needs of customers. These variations would be more accurately reflected by the
use of a 3-month period.

An industry commenter (IV-D-311) suggested that the 10-year period should be longer
than any prolonged economic recession.
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Response:

We continue to believe that a 10-year look back is reasonable for enabling a source to
identify its representative operation from which to calculate a baseline emissions rate. The
current baseline provisions, as contained in the definition of “actual emissions,” do not preclude
the use of a 10-year (or longer) look back. A 10-year look back should ensure that sources have
a sufficient period of time within which to identify a representative operating scenario. As stated
earlier, we also believe that the fixed nature of the new 10-year look back will bring more
certainty to the procedure for determining baseline emissions. In addition, the decision to use a
24-month averaging period, rather than the proposed 12-month period, The use of the longer
averaging period will help prevent skewing of the annual emissions that could result from a
short-term emissions peak. We see no compelling reasons to use a different baseline period than
the proposed 10-year period, and we continue to believe that the limited resources of reviewing
agencies are better spent on issues other than debating what is the most representative baseline
period.

We disagree with the commenters who believed that the 10-year baseline should not be
used due to potential data problems over that length of time. While we agree that accurate data
is critical, we believe it makes more sense to limit use of the 10-year period when data is not
available than to categorically disallow a 10-year baseline period. The rule amendments
condition the full use of the new 10-year look back period on the accuracy and completeness of a
source’s records of emissions and capacity utilization for any emissions unit that undergoes a
physical or operational change, or is affected by such change. [See, for example, new
$32.21(b)(48)(f)]. As with all emissions calculations, accuracy and completeness are central
elements for applicability determinations. In many cases, sources presently maintain accurate
records on emissions and operations foronly 3 to 5 years. Thus, we think it is appropriate to
limit use of the full 10-year look back period when a source does not have data for this time
period. However, this limitation should be alleviated over time as sources begin to maintain
records for longer periods to accommodate the 10-year look back opportunity.

We do not agree with the commenter who stated that the 10-year baseline should be
extended in the case of a prolonged economic recession. We believe 10 years is the appropriate
time to account for a normal business cycle. Allowing for extensions of the 10-year look back
would retain the element of uncertainty that was criticized under the original approach. Also,
see response to comments in chapter 2, section 2.2.4.
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3.2.2 Comments on Procedures for Baseline Determination
Comment:

Several commenters (IV-D-259, 271, 275, 276, 278, 282, 317, 320, 322) had questions on
the procedures for determining baseline emissions, especially regarding utilization rates and
emission factors.

One commenter (IV-D-262) stated that even if the EPA were to promulgate a 10-year
baseline period, baseline emissions should be calculated using 2 consecutive years rather than the
year with the highest capacity utilization. This commenter further advised that the same time
period be used for all emission units involved in source shutdowns. Otherwise, if the source
could select different periods for different emission units, the combined baseline could exceed
the actual source emissions in any given year.

Four utility commenters (IV-D-271, 275, 276, 322) interpreted the NOA as requiring
sources to calculate their baseline by using the unit's current emissions factor in combination
with the utilization level from that 12-month period, rather than on the basis of the unit's highest
emissions rate during a selected 12-month period. One of these utility commenters (IV-D-271)
explained that this methodology was deemed illegal in the WEPCO rule. Three of the
commenters (IV-D-271, 276, 322) explained that the "past-actual-to-enforceable-future-actual”
methodology is the same as the past-actual-to-future-potential" methodology.

One utility industry commenter (IV-D-282) found the baseline determination provisions
confusing, as it was unclear how the baseline past actual emissions would be determined. This
commenter wanted to know whether the period of highest emissions would correlate with the
period of highest utilization and then be reduced by any voluntary measures or if it would be
based on gross annual emissions and then reduced to reflect any currently enforceable emission
limits?

One regulatory agency commenter (IV-D-320) and STAPPA/ALAPCO (IV-D-259) also
requested that the EPA clarify “whether the phrase ‘current emission factors’ includes the results
of the most recent stack and performance tests (for example, coating applicator transfer
efficiency and control equipment capture and destruction efficiency, as well as current material
specifications (for example, coating VOC content).” If that was the EPA’s intent, then the
commenters suggested the phrase “highest emissions” should be replaced with “highest capacity
utilization.”

Another utility industry commenter (IV-D-278) supported the baseline provisions only if
the current emission factor requirement was deleted. Then the baseline provisions would be
beneficial, as these provisions would not penalize utilities for regional economic cycles which
could affect generation and were clearly unrelated to activities at utilities.
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Another regulatory agency commenter (IV-D-216) suggested that the baseline period
provisions should be like those in many trading programs, in which the lower of the actual or
allowable emission rate was applied to the highest level during the baseline period.

One regulatory agency commenter (IV-D-320) and STAPPA/ALAPCO (IV-D-259)
requested that the EPA clarify the phrase “highest emissions in the past ten years” by specifying
whether EPA is referring to one calendar year, any consecutive 12-month period during the last
10 years, an average of more than one calendar year, or some other time period.

Response:

We agree with the commenter that the source should be able to choose any period of
operation rather than simply the period of highest capacity utilization. We are not requiring
that source owner/operators select the baseline using the priod with the highest utilization.
Instead, we are requiring the use of any consecutive 24-month period within the 10-year look
back to calculate the baseline actual emissions for any emissions unit that undergoes a physical
or operational change, or is affected by such change. The longer 24-month period allows the
source to reference any particular level of utilization that has been achieved in the past 10 years,
but also eliminates the potential problem associated with short-term peaks that do not truly
represent the unit’s normal annual operation. QOur reference in the 1996 NPRM to selecting the
period of highest utilization was based on our general assumption that the period of maximum
utilization also represents the period of highest pollution levels for the unit of concern.
However, sources are not required to select the period of highest utilization, particularly if
another period yields a higher emissions rate. This approach also eliminates concerns about
artificially low baselines.

Several commenters requested clarification of what we meant by “current emission
factor.” Under the final rules sources are required to adjust the baseline emissions rate
(avergage annual emissions rate) derived directly from the selected 24-month period under
certain circumstances. Specifically, a source must adjust downward this baseline rate if any new
legally enforceable emissions factors have been imposed on the unit since the representative
period. Such factors may include any State or Federal requirements such as RACT, MACT,
BACT, LAER, NSPS, and NESHAP; fuel restrictions,; operational restrictions, or other factors
that are legally enforceable. For example, assume that during the selected consecutive 24-month
period an emissions unit burned fuel oil and was subjected to a sulfur limit of 2 percent sulfur
(by weight). Today, the unit is only allowed to burn fuel oil with a sulfur content of 0.5 percent
or less. Consequently, the source would be required to adjust its preliminary calculation of
baseline actual emissions for SO, (that is, substitute the lower sulfur limit into the emissions
calculation yielding a 75 percent reduction in the emissions rate as initially calculated) to reflect
the current restriction allowing only 0.5 percent sulfur in fuel oil. The original utilization rates
would not be adjusted if more stringent operational limitations have not been imposed to further
restrict that average annual utilization rate.
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Sources must also adjust for any voluntary emission limitations as long as the limitations
are legally enforceable, such as limits that may have been taken for netting credits, emissions
offsets, or the creation of Emission Reduction Credits. Also, sources must adjust their emissions
from the 24-month period if a raw material they used during the baseline period is now
prohibited. For example, a source may have used a paint with a high solvent concentration
during a portion of the consecutive 24-month period. Today, the source is prohibited from using
that particular paint. The source must then adjust its emissions rate to reflect the emission
factor for the paint that it is now allowed or required to use.

We agree with the commenter who thought the same 24-month period should be used for
all emissions units imvolved in the modification. The final rules require that a source select a
single consecutive 24-month period within the 10-year look back period to calculate the baseline
actual emissions for each and every emissions units that will undergo physical or operational
change(s), or will be affected by the change(s), as part of a project (or series of related projects).
See, for example, new §52.21(b)(48)(ii)(e). It follows that the baseline actual emissions for each
affected pollutant also must be based on the same consecutive 24-month period as well.

We agree with the commenter that the exact time period for the baseline determination
should be clear. Ouwr final rules specify that the baseline period is any consecutive 24-month
period in the past 10 years. The new rules provide no alternative period of time for the 10-year
look back period applicable to existing emissions units.

3.2.3 Other Comments on Baseline Emissions
Comment:

One environmental commenter (IV-D-303) suggested an alternative baseline
determination option, which would be declining actual emissions. The commenter stated that
the EPA “should adopt an applicability test that recognizes that absent investment at a facility, its
rate of operation and its annual emissions will inevitably decline over time.” For electric
generating units, the EPA should presume a decline of 3 to 5 percent per year, absent investments
that improve productivity. To avoid NSR applicability, the facility would commit to an
enforceable limit that maintained the emissions below the declining path that would be presumed
to occur in the absence of the investment. That is, the declining baseline actual emissions would
become an enforceable limit.

Another environmental commenter (IV-D-291) stated that the baseline period should be
made permanently enforceable. The declining actual emissions baseline would be related to the
expected declining efficiency of units that could be expected over time absent significant
financial investment.
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Response:

We have chosen new procedures which do not include either of the commenters’
recommendations described in this subsection. We do not believe that it is necessary to require
sources to agree to declining cap on baseline emissions. The baseline emissions rate is not
intended to represent the source’s maximum allowable emissions prior to the proposed change,
but the average annual emissions rate associated with the representative average annual
operation of the affected emissions unit selected from a consecutive 24-month period during the
10 years prior to the physical or operational change. It should be recognized that the source is
not prohibited from increasing its production rate or increasing its hours of operation alone, as
long as such increase and does not violate current legally enforceable conditions placed on the
source. Instead, the baseline emissions merely serve as a yardstick for measuring emissions
increases that may occur as a result of any physical or operational change that is made to an
emissions unit.

Comment:

Another regulatory agency commenter (IV-D-287) questioned whether the EPA was
proposing that the baseline period be 10 calendar years of data or 10 years from the date of the
application submittal. This commenter (IV-D-287) also recommended that the accuracy and
correctness of the actual emissions be re-examined prior to establishing the baseline. The
commenter (IV-D-287) also questioned whether the regulatory agency or the source would have
the final say in establishing the accuracy of the baseline. Another commenter (IV-D-253)
emphasized that the 10-year baseline period should not predate the permit application, so that the
source would not be able to request revisions to previous determinations and permits.

Response:

Concerning the comment as to when the 10-year period begins, a source may use the 10-
year period immediately preceding the date on which a source submits a complete permit
application. If, however, the source believes that the physical or operation change(s) being
planned will not result in either a significant emissions increase from the project or a significant
net emissions increase at the major stationary source (that is, the project will not be a major
modification), and the source is not otherwise required to obtain a minor NSR permit before
making such change, then the source must use the 10-year period that immediately precedes the
date on which it begins actual construction of the physical or operational change. Under the
final rules, neither the source nor the reviewing authority will have the authority to select
another period of time from which to calculate baseline actual emissions for the emissions units
undergoing change.
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Comment:

Another regulatory agency commenter (IV-D-262) said that a 10-year baseline was not
appropriate for calculating emission reduction credits (ERCs), especially for shutdowns. The
commenter (IV-D-262) believed that data from at least an average of 2 consecutive years that
were representative of normal operations during the 5-year period preceding the shutdown should
be used to calculate the baseline for Emission Reduction Credits (ERCs).

Response:

The 10-year look back applies only to existing emissions units (other than EUSGU), for
applicability purposes, when the units undergo a physical change or a change in their method of
operation. In such cases, the 10-year look back is used to determine the baseline emissions from
which the emissions increase resulting from the change will be calculated. Separate EPA policy
governs the procedures for determining emissions reduction credits from emissions units that
have been or will be shut down. However, the 10-year look back can be used to determine the
amount of a contemporaneous emissions decrease for netting purposes as part of a modified
unit’s applicability determination.

Comment:

A regulatory agency commenter (IV-D-216) suggested that the baseline period provisions
should be like those in many trading programs, in which the lower of the actual or allowable
emission rate was applied to the highest level during the baseline period. An industry commenter
(IV-D-212) maintained that, for sources with allowable emission limits set in previous NSR
applicability determinations, the baseline should be the allowable emission limit. Another
industry commenter (IV-D-220) recommended using allowable emission levels to establish the
baseline rather than emission factors.

Response:

We do not believe allowable emissions (assuming maximum capacity utilization) are
appropriate in general for determining pre-change baseline emissions. The baseline emissions
for an existing emissions unit represent the average annual emissions associated with the level of
utilization actually achieved by that unit during the previous 10 years. It was not our intent to
allow a source to represent its baseline emissions with an emissions rate that is higher than it
actually achieved in the past. Moreover, our baseline calculation procedures do require a
source to adjust downward an emissions unit’s average annual emission rate if any legally
enforceable emissions limitations (including but not limited to any State or Federal requirements
such as RACT, MACT, BACT, LAER, NSPS, and NESHAP) have been imposed on the unit’s
ability to emit a particular regulated NSR pollutant or to operate at levels that existed during the
selected 24-month period from which a source calculated the average annual emissions rate.
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Therefore, we disagree with these commenters regarding use of an emissions unit’s maximum
allowable emissions for establishing the baseline emissions.

Comment:

Another regulatory commenter (IV-D-253) agreed with the 10-year baseline period, as
long as it was phased in and did not apply retroactively. The 10-year baseline also should not
extend beyond the previous contemporaneous period, the commenter cautioned.

Response:

With regard to the concern that industry may try to apply the new requirements
retroactively to undo current restrictions on existing sources, we want to reiterate that sources
should not assume that the new procedures apply retroactively to existing NSR permits or
changes that sources have made in the past. Prior applicability determinations on major
modifications and the control requirements that currently apply to sources remain valid and
enforceable.

We do not believe that there is a compelling reason to “line up” the baseline and
contemporaneous periods. The look back periods serve different purposes and need not be the
same in order to effectively implement the NSR program objectives. States retain the flexibility
in defining a different contemporaneous period under SIP-approved NSR programs, and may use
that flexibility to adjust the contemporaneous period if they believe that a different period is
more appropriate for their purposes under the new applicability requirements. See, for example,
§31.166(b)(3)(ii). It should be noted that for purposes of determining the baseline actual
emissions of a contemporaneous change in emissions from an emissions unit that was an existing
unit at the time of the contemporaneous change, the new requirements authorize a source to use
the 10-year look back period.

Comment:

Two industry commenters (IV-D-221, 250) advocated that the baseline actual emissions
be augmented by an additional cushion to cover operational flexibility.

Response:

We do not agree with the commenters’ suggestion. We believe the 24-consecutive months
in 10-year baseline period addresses the commenters’ concern regarding operational flexibility.
This period allows a source to select the most appropriate level of utilization that actually
occurred over the course of a normal business cycle with which to calculate the unit’s baseline
emissions rate.
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Chapter 4 - Actual-to-future-actual Methodology

4.1 Overview

We received numerous comments on our 1996 proposal to retain the current actual-to-
potential test, or to adopt the actual-to-actual test for all sources categories. Some commenters
expressed support for alternative applicability options. Commenters also provided comments on
the extension of the demand growth exclusion to non-utilities, how we should address utilization
increases, and whether 5-year tracking of actual emissions in needed or beneficial. These
comments are summarized in sections 4.2 through 4.14 of this chapter.

4.2 Should EPA retain the actual-to-potential test?
Comment:
4.2.1 EPA Should Retain the Actual-to-potential Test

Several commenters (IV-D- 20, 33, 47, 52; IV-G-11, 13) supported continued use of the
actual-to-potential test. One commenter (IV-D-47) stated that the actual-to-potential test should
be retained for all sources, including utility units. Another commenter (IV-D-52) stated that this
existing methodology, however flawed, remains superior to the proposed alternatives. These
flaws can be better addressed by plantwide applicability limits and the pollution prevention
exclusion. Another commenter (IV-D-33) stated that the actual-to-potential test is a more
streamlined process without the additional burden of recordkeeping inherent than the actual-to-
future-actual methodology.

One commenter (IV-G-13) supported the actual-to-potential test over the actual-to-future-
actual test due to the inherent problems arising from the sufficient records demonstration. Stack
testing does not always reflect daily facility operations. Professional engineers and scientists are
not always available to ensure accuracy. Moreover, test conditions and parameters do not always
reflect daily levels because stack testing is generally not a good indicator of daily emissions.

One commenter (IV-D-50) believed the actual-to-potential test should be used to
determine applicability for any source that has never gone through major NSR. For
modifications, the potential-to-potential test should apply.

4.2.2 EPA Should Extend the Actual-to-potential Test to Utilities

One commenter (IV-D-47) believed the actual-to-potential tests should apply to public
utilities. The commenter suggested that the basis for the original WEPCO rulemaking has been
significantly altered as a result of new “open access” rules at the State and Federal level to
promote wholesale competition in the public utility industry. One of the major predicates for the
WEPCO rule was the involvement of State public utility commissions in the regulation of
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electric power. Subsequent to the WEPCO rule, the Federal Energy Regulatory Commission
(FERC) has significantly modified the role of State public utility commissions through
promulgation of the regulations related to “Promoting Wholesale Competition through Open
Access Non-Discriminatory Transmission Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities.” The Open Access Rule allows utilities to
compete for services in much the same way as manufacturing operations. These changes will
result in increased competition, decreased regulation, and undermine the predicate for the
original WEPCO rulemaking (that is, the involvement of State public utility commissions in the
regulation of electric power). For this reason, the actual-to-potential test rather than the actual-
to-future-actual methodology should be applied to public utilities.

4.2.3 EPA Should Not Retain the Actual-to-potential Test

Many commenters (IV-D-9, 33, 38, 42, 43, 46, 58, 61, 65, 67, 70, 72, 81, 105, 106, 117,
126, 131, 134, 140, 143, 146, 147, 149, 153, 154, 157, 160, 162, 163, 169, 186, 188, 190, 191;
IV-G-4) opposed the existing actual-to-potential methodology.

Go to section 4.5 to see related comments that specifically recommended extending the
actual-to-future-actual test to non-utilities.

4.2.3.1 Applies too broadly

Many commenters (IV-D-33, 38, 42, 46, 65, 67, 72, 105, 106, 131, 134, 149, 153, 157,
169, 191) opposed the existing actual-to-potential test because it overestimates emissions, and
draws sources that have no actual emission increases, or actual emission decreases, into review.
Two commenters (IV-D-67, 131) maintained that the actual-to-potential test has also often
resulted in inflated estimates of potential future emissions that are not in keeping with the reality
of production or utilization. According to the commenters, in almost every case, the actual-to-
potential test will trigger the need for NSR. One commenter (IV-D-157) opposed the actual-to-
potential methodology, noting that it illegally extends the reach of NSR to many changes that
will never cause a significant emissions increase.

One commenter (IV-D-134) stated that the actual-to-potential test unreasonably and
unfairly overstates the difference in emissions between the before- and after-modification
scenario and subjects many projects to onerous offset requirements even where emissions will
actually be less after the modification. This has resulted in many environmentally sound and
beneficial projects not being pursued. One commenter (IV-D-131) stated that the current
regulations and policies typically inflate the magnitude of actual emission increases and tend to
diminish the magnitude of actual emission decreases. According to the commenter, this is
evident when the actual-to-potential test is applied to first an emission increase and then to an
equal emission decrease. The commenter suggests that, instead of resulting in no net change of
emissions, EPA’s procedures will always result in an apparent increase of emissions. In fact,
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according to the comment, EPA’s procedures result in an apparent increase of emissions in all
cases except where the final potential emissions are lower than the prior actual emissions. The
comment asserts that, more important, perhaps, is the fact that actual emissions (as currently
defined) are abnormally low during economic recessions. This is suggested to result in an
artificially high value in the apparent emissions increase (i.e., the difference between the prior
actual emissions and the new potential emissions) for a new project.

Several commenters (IV-D-38, 42, 43, 61, 65, 105, 140) noted that the actual-to-potential
test is inequitable for sources that have low actual emissions or reduce emissions. One
commenter (IV-D-65) stated that the actual-to-potential test penalizes those sources that
voluntarily reduce their emissions because doing so increases the possibility that the next
modification will trigger major NSR. Two commenters (IV-D-65, 140) stated that a source with
actual emissions below its PTE is more likely to trigger major NSR than is an otherwise identical
source with a history of high emissions. According to the commenter, that phenomenon
produces other unfair and illogical results, in that it creates what the commenter views as an
unjust enforcement trap for the source that innocently makes changes that, from a common sense
point of view, do not increase emissions but nonetheless have a significant difference between
actual and potential emission. The actual-to-potential test also undermines the policy that the
best time to install new controls is when large changes are being made to the emitting equipment
because the actual-to-potential test can be triggered (and a “significant net emissions increase”
artificially created) by very minor physical or operational changes. According to the commenter,
while there are various exemptions (e.g., changes in raw materials that could have been used
before the PSD program was created, increases in hours of operation, and environmentally
beneficial projects) built into the policy that would mitigate some of these adverse effects, they
greatly complicate the major NSR rules.

According to one commenter (IV-D-105), sources are penalized for past operation at less
than 8,760 hours per year. Time spent for shutdowns, maintenance, lack of demand, etc., all
reduce actual emissions and consequently broaden the difference between the past actual and
future potential. The commenter further noted that pollution control projects in particular should
not be subject to actual-to-potential accounting, and gave an example of a source that had already
met MACT using a pollution control project, but then was required to undergo BACT.

One commenter (IV-D-61) believed the actual-to-potential test unfairly penalizes sources
that are environmentally conscientious by minimizing actual emissions. According to the
commenter, the actual-to-future potential test encourages sources to emit as much as possible
now, in order to avoid NSR in the future. Another commenter (IV-D-46) noted that NSR
requires review of every physical change in, or change in the method of operation of a major
stationary source, except for a limited number of changes that are specifically excluded from the
program. As a result, the comment continues, source owners and implementing agencies must
expend limited resources on changes that are not likely to negatively impact the environment.
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4.2.3.2 Does not allow utilization increases

Several commenters (IV-D-38, 140, 143, 146, 160) opposed the actual-to-potential test
because it does not exempt emission increases due to demand growth or increased utilization,
which they viewed as unfair and contrary to the statute and case law. One commenter (IV-D-
146) stated that EPA’s analysis of the current requirements is inconsistent with both the current
regulatory language, and prior court decisions. According to the commenter, the overly broad
applicability described in the preamble would allow for confiscation of existing production
capacity without any increase in the rate of total amount of allowable emissions, merely because
a source has experienced a decline in its productivity or hours of operation due to accident, aging
and/or deterioration of its production equipment. In the view of the commenter, the Agency’s
proposal to further limit the long-standing exclusion for such activities is unjustified and
unreasonable, and provides none of the relief sought by State program officials and industry
representatives from this reform effort.

One commenter (IV-D-160) stated that in many cases, the application of the actual-to-
potential test is inconsistent with the CAA, as well as the existing NSR regulations. The statute
requires that a source be subject to NSR if a particular PC-CMO results in an increase in actual
emissions. See CAA 169(2)(C) (cross-referencing the definition of “modification” in CAA 1III
(a)(4)). According to the commenter, by following this approach, EPA has captured within the
NSR system changes that cannot reasonably be expected to cause an increase in actual emission.
Another commenter (IV-D-143) stated that Congress never envisioned an NSR program that
would hamper the ability of a source to increase utilization up to its original design capacity in
order to take advantage of fluctuating market conditions or impose an impediment to those
sources wishing to undertake non-routine physical or operational changes to enhance efficiency.

One commenter (IV-D-42) stated that the current methodology presents the risk that even
physical or operational changes that reduce a unit’s emissions could trigger a net emission
increase if the unit was not previously used at full capacity and if post-modification emissions are
calculated at full utilization (i.e. “potential”) rates. The commenter notes that the end result has
been that many environmentally sound and beneficial projects did not happen.

One commenter (IV-D-38) stated that the current approach needlessly penalizes sources
that do not utilize their full PTE all the time. A source currently can voluntarily forfeit this
“excess” PTE to EPA in many ways. EPA recognizes that a source reduces its PTE via a
federally enforceable SIP, permit limit or even by generating emission reduction credits. A
source should retain its options on its full PTE regardless of actual operations even when adding
or modifying emission units.
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4.2.3.3 Reduces operational flexibility

Several commenters (IV-D-42, 67, 70, 81) opposed the actual-to-potential test because it
reduces operational flexibility. One commenter (IV-D-81) stated that the actual-to-potential test
reduces the operational flexibility of a plant, restricting the ability to implement minor changes.
According to the commenter, these effects oppose the operational flexibility concepts of the 1990
CAAA.

Five commenters (IV-D-42, 65, 67, 70, 81) stated that the actual-to-potential test
encourages sources to operate their equipment as close to the allowable limits as possible, and
this method discourages modernization.

4.2.3.4 Burdensome

Several commenters (IV-D-9, 65, 67, 147, 154, 190) believed the actual-to-potential test

was confusing and cumbersome for industry and reviewing authorities. Another commenter (IV-
D-190) stated that the current policy and regulatory structure has led to a confusing array of
regulatory requirements. One commenter (IV-D-154) stated that the “actual-to-future-actual” test
is accompanied by permitting, recordkeeping, and other procedural burdens that prior to this
proposal did not exist under the program. One commenter (IV-D-147) noted that State regulators
offer compelling reasons why the actual-to-potential system is confusing, requires additional
exclusions, and produces only marginal environmental benefit.

Three commenters (IV-D-46, 67, 131) noted the existing burden posed by an NSR
program that is cumbersome, has discouraged facility changes, has discouraged production,
growth, and innovation, and requires spending limited resources on changes that are not likely to
negatively impact the environment. Two commenters (IV-D-46, 186) stated that the proposed
reforms do not improve the focus of the NSR program and may increase the overall complexity
of NSR applicability determinations. Another commenter (IV-D-65) stated that the present test
discourages meaningful reform and simplification of major NSR.

4.2.4 Other Comments on Actual-to-potential Methodology

One commenter (IV-D-137) preferred a revised actual-to-potential test. The commenter
suggested that the simplest solution to the actual-to-potential problem is for the utility to accept
federally enforceable limits on its PTE so that there would not be a significant net emissions
increase. However, according to the commenter, State and local agencies’ resources are better
spent on other issues, based on the assumption that the demand-growth test and the 5-year
reporting provisions are adequate to ensure that the WEPCO provision is not a sham that allows
physical or operational changes to result in unregulated significant increases in emissions. The
commenter recommends that consideration be given to differentiating between PSD and NSR in
attainment areas, where the goal has already been achieved, and offsets in nonattainment areas,

1-4-5



4 - 1996 Comments on Actual-to-future-actual Methodology

where further reductions are needed to attain compliance with the NAAQS. Therefore, as
described in section 6.4.1, the commenter offered qualified support for the actual-to-future-actual
test.

One commenter (IV-D-9) stated that EPA made an incorrect statement in the preamble’s
Footnote 9 regarding the pharmaceutical industry. The current actual-to-potential threshold
determination should not be applied to the pharmaceutical industry, since pharmaceutical
equipment is not “design-inhibited” on a feedstock basis and calculating PTE on a per-feedstock
and hourly basis is not representative of the industry.

One commenter (IV-D-42) expressed concern that EPA apparently is continuing to
require “Federal enforceability” of permit limitations when taking into account those permit
limitations in the NSR applicability determination. According to the comment, two recent D.C.
Circuit court decisions (National Mining Association V. EPA and Chemical Manufacturers
Association V. EPA) disposed of this issue, making it clear that EPA overstepped its bounds in
requiring Federal enforceability for this and other purposes. Moreover, the commenter suggested
that requiring Federal enforceability when State and local permit limitations are just as
enforceable makes little sense and only complicates the NSR process. According to the
comment, transaction costs, which are very high for major NSR to begin with, are increased by
EPA’s insistence on Federal enforceability with no commensurate benefit to air quality. The
commenter suggest that EPA repeal its requirement that a source that wishes to limit its PTE
must obtain a federally enforceable limit.

One commenter (IV-D-76) stated that the central NSR applicability issue for Municipal
Solid Waste Landfills (MSWLFs) is defining fugitive emissions versus non-fugitive emissions so
that an MSWLEF’s PTE can be determined. Unless the Agency promulgates a rule specific to a
non-categorical source under section 302(j) of the CAA, fugitive emissions cannot be counted
toward a source’s PTE. The commenter suggests that EPA should use the proposed rule as an
opportunity to clarify the applicability of major NSR for MSWLFs by incorporating the October
21, 1994 memorandum, authored by John S. Seitz Director, Office of Air Quality Planning and
Standards, regarding the classification of emissions from landfills for NSR applicability purposes
into the preamble discussion of the final rule. This memorandum provides guidance for
determining which emissions from an MSWLF could reasonably pass through a stack or
equivalent opening (and thus would be non-fugitive), and which could not (and thus should be
excluded from the major source threshold calculation as fugitive emissions).

The commenter (IV-D-76) added that EPA should also clarify the application of NSR
rules as far as they apply to the various stages in the development of MSWLFs. According to the
commenter, MSWLFs are unique from other sources in that they are best characterized as
ongoing construction projects whose emissions gradually build up and then fall off over time.
The commenter suggests the most efficacious manner in which to deal with MSWLF air
emissions is to permit an initial phase of the landfill and then deal with modifications that
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account for the changes in emission levels over time. According to the comment, This kind of
approach will assure that the landfill gas system is efficiently designed and operated according to
the level of control necessary for the amount of emissions.

Response:

While some commenters presented arguments in support of retaining the current “actual-
to-potential” test, we have concluded, for the reasons given below, that the proposed “actual-to-
future-actual ” test (now promulgated as the “actual-to-projected-actual” test), with some
revisions, is a fair and reasonable method for implementing the statutory definition of

“modification,” and should be made more broadly available than it has been to the present time.

Under both the “actual-to-potential” test and the “actual-to-projected-actual” test, once
it is determined that a non-routine change will occur, past actual emissions generally can’t be
relied upon in determining the emissions after the change; rather, a projection of post-change
emissions is needed. Under the “actual-to-potential” test, there is an initial presumption that
the source will operate at is full potential to emit following the change. When the source
believes that actual emissions won't significantly increase, it is free to project the actual
emissions increase, but it must set this level out in an enforceable permit cap. This cap is often
set forth in a minor NSR permit or other enforceable mechanism, and must be accomplished
before construction may begin. Moreover, the cap may restrict the ability of a source to increase
its emissions in association with an increase in production or hours of operation, which when
done alone are not normally considered as physical or operational changes. As stated above,
the “actual-to-projected-actual” test also relies on the premise that a projection of a project’s
post-change emissions is needed. In contrast to the “actual-to-potential” test, however, we
believe that under the “actual-to-projected-actual” test , a projection of post-change actual
emissions accompanied by recordkeeping, and in some instances reporting, is sufficient. We
generally agree with commenters who have argued that existing emissions units in general
(including replacement and reconstructed units) have ample track record such that the
projection of post-change emissions alone is sufficiently reliable and enforceable and thus the
burdens of up-front permit caps on emissions are unnecessary. Thus, the new rules reflect this
change in the applicability test for all existing emissions units. For new units, however, we
believe that the “actual-to-potential” test continues to be the most appropriate applicability test.
In addition, the new rules contain special applicability tests for certain units, including Clean
Units, as well as those involved in PALs and pollution control projects.

We disagree with the commenters who thought that the “actual-to-potential” test should
be retained because, among other things, the recordkeeping requirements associated with the
“actual-to-projected-actual” test would be burdensome. We believe that the new method
warrants the requirement for retaining operational records of the unit’s emissions following the
change when there is a reasonable possibility that the project may result in a significant
emissions increase. The records are needed to enable the source and reviewing authority to
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ensure that the physical or operational changes that are made do not actually result in a major
modification. Moreover, many, if not most, of the sources in question are already required to
maintain records of emissions for 5 years because they are major sources under Title V of the
Act. See 40 CFR 70.6(a)(3)(ii)(B). Likewise, many minor NSR programs or other SIP provisions
require tracking and retention of emissions data. In addition, for most sources, the burden of
recordkeeping is substantially less than the present burden of obtaining a permit containing an
up-front cap on actual emissions. We believe the benefits to source owners and operators of the
new method outweigh any residual burden placed on them to maintain the necessary post-change
records. The new recordkeeping requirements will mean that a source must (1) maintain a
record of its pre-change projection of post-change actual emissions and (2) track its post-change
annual emissions, retaining these records on site for 5 years from the date the modified unit
returns to regular operation. This recordkeeping requirement will involve a 10-year tracking
and data retention period if the physical or operational change will increase the changed unit’s
design capacity or its potential to emit a regulated NSR pollutant. It should be noted, however,
that we have retained a form of the “actual-to-potential” method in that if a source can use an
emissions unit’s potential emissions in lieu of a projection of post-change actual emissions to
show that the physical or operational change will not result in a significant emissions increase,
then it can avoid the recordkeeping requirements associated with the projections otherwise
required.

We also disagree with the commenter who stated that the actual-to-potential test should
be reinstated for EUSGUs due to the increased level of competition in the electric utility
industry. The commenter believes that the increased competition and deregulation in the
industry would lead to less accurate estimates of post-change utilization and demand growth.
We have no evidence at this time that deregulation will affect the ability of utilities to make
accurate calculations of their post-change emissions. However, in any particular case when the
projection of post-change emissions underestimates the actual emissions increase, then the
source would ultimately be subjected to the NSR requirements if post-change records show that a
major modification actually occurred. EUSGUs must submit annually, for 5 years after the
change, sufficient records to demonstrate that the change has not resulted in a significant
emissions increase over the baseline levels, unless the reviewing authority specifies a longer
reporting period up to 10 years.

With regard to the commenter’s concerns about emissions from municipal solid waste
landfills, we recognize that there are some unique differences between annual emissions profiles
at landfills and other source categories. In particular, landfills do not go through the types of
business cycles that other industries do, and their emissions do not fluctuate in a similar way.
We do not believe, however, that an exemption is needed to address this difference because we
do not intend to preclude a landfills from continuing to calculate their emissions changes
associated with modifications in the same way that they are presently making that calculation.
1If, following the adoption and implementation of the new rules, we determine that additional
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guidance is necessary, such guidance will be provided for addressing landfill emissions changes
from modified sources.

4.3 Actual-to-potential Test Is Contrary to Statute and Case Law

Comment:

Several commenters (IV-D-117, 143, 147, 153, 154, 157, 160) opposed the actual-to-
potential test because they viewed EPA as unfairly applying it to all physical changes and
changes to the method of operation. The commenters believed that EPA had incorrectly
interpreted the statute and the case law to require that all units are subject to the actual-to-
potential test. Instead, the actual-to-potential test should only apply to units that have not “begun
normal operations,” that is, according to the commenter, only newly constructed units that have
never been in operation. These commenters maintained that the court’s interpretation in the
WEPCO ruling, and EPA’s discussion of the WEPCO ruling in the preamble to the 1992
regulations incorporating those changes, correctly indicate the use of the actual-to-future-actual
methodology for determining whether an emission increase has occurred. Commenters (IV-D-
117, 143, 154, 157, 160) believed instead that non-utility sources (that is, sources other than
electric utility steam generating units), are allowed under current regulations to apply the actual-
to-actual test to determine emission increases.

Commenter IV-D-153 said that the proposal preamble overstates the extent to which
relevant case law supports the actual-to-potential approach as interpreted by EPA. The
commenter said the preamble to the final rule should address the problems associated with
requiring the use of the actual-to-potential test under current law. The commenter also believed
that the court would not uphold EPA’s promulgation of its interpretation of the current PSD
regulatory scheme as it has been applied to existing sources. According to the commenter, the
actual-to-potential approach cannot withstand scrutiny as a basis for evaluating whether a
significant net increase in actual emissions will result.

One commenter (IV-D-143) said while EPA “declines to create a presumption that every
emissions increase that follows a change in efficiency is inextricably linked to the efficiency
change,” (57 FR 32327), the Agency erroneously asserts that its decision to not adopt such a
presumption is limited to “change[s] in efficiency (at an electric utility generating unit).” The
comment suggests that the WEPCO preamble’s discussion of this issue makes it clear that the
rationale underlying EPA’s position applies equally to all sources.

Several commenters (IV-D-117, 143, 153, 154, 160) believed EPA’s interpretation of the
phrase “begun normal operations” was rejected by the Seventh Circuit in the WEPCO case.
Commenter IV-D-117 noted that while EPA never defined “normal operations” in its regulations,
the D.C. Circuit Court has held that any unit already in operation has “begun normal operations.”
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Two commenters (IV-D-143, 154) characterized EPA’s interpretation as contrary to
Congressional intent. According to one commenter (IV-D-154), by adhering to its interpretation
of the phrase “begun normal operations,” and applying the actual-to-potential approach to
virtually all PC-CMOs, the Agency ignores Congress’ intent to capture under major NSR only
those changes causing significant actual increases in emissions from major sources.

Two commenters (IV-D-143, 160) stated that EPA’s current interpretation contradicts the
explanation of the phrase “begun normal operations” in the preamble to the WEPCO Rule. [57
FR 32312 (July 21, 1992)] In that rulemaking, the Agency specified that “[U]nder its current
regulations, EPA must consider the facts of each case and apply the actual-to-potential test only
where the change is sufficiently significant to support a finding that ‘normal operations’ have not
‘begun.” The commenter suggests that, at least for changes that are ‘like-kind replacements,’
‘normal operations’ have begun, and the actual-to-potential test is impermissible.”

One commenter (IV-D-154) stated EPA’s presumption that most non-utility sources
undergoing physical or operational changes have not “begun normal operations™ has led to the
inappropriate application of the actual-to-potential approach in virtually every case. The
commenter noted that the preamble emphasized that “EPA must consider the facts of each case
and apply the actual-to-potential test only where the change is sufficiently significant to support a
finding that ‘normal operations’ have not begun.” Moreover, EPA acknowledged that “[b]ecause
the ‘begun normal operations’ criterion is highly fact dependent and its application is inherently
case-by-case, it may be an uncertain indicator of what emissions test will be applied in a given
instance” (57 FR 32317). The commenter recommends that the preamble to the final rule discuss
these types of problems with requiring use of the actual-to-potential approach under current law.
The commenter maintained that many States do not interpret the regulation in the unsupportable
manner that EPA appears to and do not require all existing units to base post-change emissions
on the unit’s PTE after the change. The commenter therefore believed that the Agency should
clarify that sources that have relied upon and complied with the explicit requirements of the NSR
regulations will not be subject to liability for violating the Agency’s inconsistent interpretation of
those regulations.

Two commenters (IV-D-105, 143) believed the actual-to-potential test should not apply
to like-kind replacements. One commenter (IV-D-143) specifically indicated that the WEPCO
court ruling regarding like-kind replacements should apply to non-utilities. The commenter
stated that the WEPCO preamble’s discussion of this issue makes it clear that the rationale
underlying EPA’s position applies equally to all sources. In describing the court’s ruling in
WEPCO, EPA appears to suggest that a “like-kind replacement™ consists of the replacement of
particular pieces of a facility’s equipment with “new components of identical design and
function.” (61 FR 38255). By this the Agency is apparently attempting to place a restrictive gloss
on the meaning of “like-kind replacement.” The commenter believes that such a restriction is not
warranted. This is so because the court in WEPCO did not define “like-kind replacement” as
requiring that any replacement components be of “identical design and function.” Rather, the
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commenter asserts that the origin of the term was WEPCQO’s own briefs, which described “like-
kind replacement” as meaning the substitution of new parts that perform the same-function as
worn or deteriorated parts at a facility without changing the type or character of the pollutants
emitted.” (Petitioner’s Initial Brief'at 3 n.2) Citing the WEPCO decision, according to the
commenter, EPA has itself defined a “like-kind replacement” generally as one that “does not
change or alter” the design or nature of a facility.”

Another commenter (IV-D-105) did not cite WEPCO, but agreed that the actual-to-
potential test should never apply to like-kind replacements. The commenter (IV-D-105) stated
that the current actual-to-potential approach unfairly causes some like-kind replacements to
trigger NSR. In the case of a like-kind replacement, the emission factors and the PTE are the
same, so a replaced unit should not be subject to an actual-to-potential test.

Response:

We disagree with the commenters who claim that statute case law, and current
regulations do not adequately support the “actual-to-potential” test. We have set forth our legal
rationale for the existing regulations in various preambles and policy memoranda. The purpose
of our proposed rules was not to seek alteration of these interpretations, but to request comment
on how our approach for determining emissions increases might be improved. Therefore, we
consider comments addressing the “actual-to-potential” test to be outside the scope of this
rulemaking.

We do agree with some of the commenters that there are acceptable alternatives to the
“actual-to-potential” approach for certain units beyond just existing electric steam generating
units (EUSGUs). The CAA itself is silent on whether increases in emissions, for purposes of
determining whether a physical change or a change in the method of operation at an emissions
unit constitutes a modification, must be measured in terms of actual emissions, potential
emissions, or some other currency. Therefore, we have some discretion to determine the
appropriate test for determining whether a modification has occurred. In the NSPS program, we
determine whether there has been an “increase in any air pollutant emitted” by the source by
comparing hourly emission and the maximum-hourly-achievable emissions. EPA and the courts
have recognized, however, that the NSR programs and the NSPS programs have different goals,
and thus, we have utilized different emissions tests in the NSR programs. After considering the
recommendations of various commenters, and the desirability of adopting alternative
methodologies for other source categories, we have now established an applicability test based
on an “actual-to-projected-actual” applicability test for existing emissions units in general
(including replacement units and reconstructed units), and a different test for those existing units
Clean Unit status. For the construction of new emissions units, we continue to believe that the
test most appropriately applied to these units is the “actual-to-potential” test. See section 4.2.4
of this chapter for further discussion on our decision to shift from the “actual-to-potential ” test
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to the “actual-to-projected-actual” test for all existing emissions units. Also, see chapter 9 of
this volume and chapter 5 of volume 2 for additional information about the new Clean Unit test.

4.4 Actual-to-future-actual Test - General Comments
Comment:
4.4.1 Support Actual-to-future-actual Test

Numerous commenters (IV-D-9, 16, 28, 36, 39, 42, 45, 53, 56, 57, 62,70, 72, 77,79, 93,
97,98,108, 110, 112, 113, 117, 120, 121, 126, 127, 130, 136, 138, 139, 145, 146, 149, 150, 153,
163, 169, 170, 176; IV-G-2, 3, 4) generally supported use of the actual-to-future-actual test.
Many other commenters (IV-D-11, 14, 106, 123, 137, 142, 157, 160) offered qualified support,
however. Finally most of the commenters (IV-D-9, 28, 39, 42, 45, 53, 56, 57, 62, 70, 72,77, 79,
98, 106, 108, 112, 117, 120, 121, 126, 127, 137, 138, 139, 142, 146, 149, 150, 153, 154, 157,
169, 170, 176; IV-G-3) specifically stated that the actual-to-future-actual methodology should be
extended to non-utilities.

One commenter (IV-D-137) offered qualified support for the actual-to-future-actual
methodology. The commenter was concerned that the methodology would permit significant
increases in allowed emissions that are not subject to the technology review and ambient impact
review requirements of NSR. The commenter stated that State and local agencies will need to
invest much more resources to understand the likely future activity level for a non-utility
stationary source. The commenter concluded, however, that in the absence of a good argument
to do away with the actual-to-future-actual methodology, there is not a compelling reason to limit
its use to the utility industry. While there will be less assurance of the accuracy of the results of
future activity reviews, this, in and of itself, is not a good reason to preclude other industries
from using this provision.

Some commenters (IV-D-137, 142, 153, 157) said they could not support the actual-to-
future-actual methodology unless the demand growth exclusion was included for all sources.
Some commenters (IV-D-137, 157) also said that 5-year tracking requirements were essential.
Commenter IV-D-137 observed that if an emissions unit were determined to be ineligible for the
NSR exemption during the 5-year period (for example, increases in actual annual emissions were
caused by factors that did not meet the criteria of the demand growth review), the owner or
operator of the emissions unit would likely find that the cost of retrofit would be significantly
higher several years after the physical or operational change was made. The commenter
mentioned this as a key concern with providing an actual-to-future-actual methodology and one
of the reasons why the commenter gave only qualified support for the actual-to-future-actual
methodology.
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One commenter (IV-D-123) said that for electric utilities they supported the actual-to-
future-actual test as described in the WEPCO rule.

One commenter (IV-D-11) suggested using the actual-to-future-actual test except where
the SIP is based on allowable emissions. The commenter believed that this would preclude
sources from trading emission reductions that were in the SIP.

One commenter (IV-D-106) offered qualified support for an actual-to-future-actual test.
The commenter would support an actual-to-future-actual test only if accompanied by a weighted
12-month average of hours of operation of 50 percent or greater operating capacity as a baseline.
The commenter explained why including hours of operating with production capacity below 50
percent would result in an unreasonably low actual emissions baseline and unfairly restrict
operations. The commenter requested that EPA propose their baseline methodology for
comment along with the actual-to-future-actual test.

One commenter (IV-D-14) supported using the actual-to-future-actual test only for
utilities, recognizing that utilities had the authority to use the test. Another commenter (IV-D-
142) said even if EPA concludes that the actual-to-future actual test is inappropriate for all source
categories, it should be retained for the electric utility industry. This methodology is particularly
appropriate for electric utility units, which are required to retain accurate records of emission and
utilization pursuant to other programs and other authorities. One commenter (IV-D-123)
preferred that EPA retain the current regulations for utilities.

The commenters who supported the actual-to-future-actual methodology gave various
reasons for their support.

Several commenters (IV-D-9, 93, 97, 112) stated that this methodology is more accurate
and realistic than the existing actual-to-potential method. One commenter (IV-D-97) pointed
out that the test appropriately focuses limited facility and State resources on changes that are
likely to have a significant impact on the environment, and where NSR permitting can result in
an environmental benefit.

One commenters (IV-D-149) stated that the actual-to-future-actual test is a rational
accounting method because it uses the same basis for baseline emissions and post-change
emissions. Three commenters (IV-D-33, 87, 160), who preferred a potential-to-potential test but
would support the actual-to-future-actual as a second option, agreed. One commenter (IV-D-28)
characterized it as an entirely reasonable means of determining the effects of a major
modification. According to this commenter, it appropriately allows for environmental control
and other modifications, pollution control, and pollution prevention projects.

One commenter (IV-D-108) supported the actual-to-future-actual test because without it,
even physical changes that reduce a unit’s emissions rate could trigger a net emissions increase if
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the unit was not previously used at full capacity, and if post-change emissions are calculated at
full utilization rates.

One commenter (IV-D-170) clarified that allowables are poor indicators of actual
emissions. At most compressor stations, engines or turbines sufficient to meet peak day demand
for transmission and storage are installed. That is, sufficient horsepower is installed to handle
the coldest day during the winter heating season and storage requirements during the summer
months. Consequently, this equipment is underutilized most of the year. Another commenter
(IV-D-16) stated that using PTE rather than actual emissions to determine increases in emissions
would be unreasonable for the reasons shared by EPA at 61 FR 38268. According to this
commenter, reliance on paper emissions in determining whether sources have undertaken major
modifications could result in grievous emission increases. The commenter commended EPA
“for its emphasis on the real world.”

One commenter (IV-D-57) noted that the actual-to-future-actual test would accommodate
the printing industry. This commenter suggests that , unlike many industries where there is a
simple relationship between operational practices and air emissions (such that the PTE can be
estimated in a straight-forward manner), in the printing industry potential emissions are difficult
to determine because the theoretical boundaries on emissions have no relationship to realistic
practices. According to the comments, the current use of PTE estimates is more difficult for the
printing industry than the actual-to-future-actual methodology would be. The commenter
recommends that EPA allow application of the actual-to-future-actual methodology to the
addition or replacement of a printing press or other equipment at a printing facility such as an
automatic blanket washer.

One commenter (IV-D-139) stated that the actual-to-future-actual test is more appropriate
to research facilities where PTE is especially difficult to predict because research is a highly
changeable activity. Should the actual-to-future-actual methodology not be adopted universally,
the commenter requested that it be made specifically applicable to research facilities.

4.4.2 Oppose Actual-to-future-actual Test

Many commenters (IV-D-14, 20, 47, 51, 52, 61, 81, 105, 109, 115, 152, 172, 191; IV-G-
13) opposed using the actual-to-future-actual test.

Two commenters (IV-D-109, 152) opposed the actual-to-future-actual test because it
would allow emission increases that would not be allowed under the actual-to-potential test. One
commenter (IV-D-152) stated that EPA should require sources that do not operate 8,760 hours a
year at 100 percent capacity to commit to that lower level as an enforceable limit on emissions.
According to this commenter, to simply allow an exemption based on a claim that a source’s
future emissions will not increase above some level, and to provide no mechanism for holding
the source to that claim, is little more than a fraud on the public. The commenter stated that the
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significant negative impacts of the future-actual to past-actual comparison would outweigh some
of the modest benefits that it provides. Another commenter (IV-D-109) stated that the test would
permit significant increases in allowed emissions that are not subject to the technology review
and ambient impact review requirements of NSR.

Several commenters (IV-D-14, 20, 52) objected to any provisions that would allow
retrospective determination of NSR applicability, such as might occur if tracking shows that
post-change emissions later increase. One commenter (IV-D-20) stated that neither agency
reviewers nor