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' J 

ENVIRONMENTAL COVENANT 

SITE NAME: Former Safety Kleen Service Center 
GRANTOR/OWNER: BDC Spectrum LLC 
GRANTEE(S)/HOLDERS(S): BDC Spectrum LLC and Maryland Department of the 
Environment 
PROPERTY ADDRESS: 12120, 12144 and 12200 Tech Road, Silver Spring, MD 20904 

This Environmental Covenant is executed pursuant to the provisions of Subtitle 8, Title 1 of the 
Environment Article, Ann. Code of Md. (2014 Repl. Vol.). This Environmental Covenant 
subjects the Property identified in Paragraph 1 to the activity and/or use limitations in this 
document. This Environmental Covenant has been approved by the Maryland Department of the 
Environment ("Department" or "MDE") and the United States Environmental Protection Agency 
("EPA"). 

1. Property Affected. The real property affected by this Environmental Covenant (the 
"Property") is a ten acre industrial and commercial park located on Tech Road in Silver Spring, 
Montgomery. County, Maryland. 

The Property includes the addresses 12120, 12144 and 12200 Tech Road, Silver Spring, 
Maryland 20904. 

The County Land Records Deed Reference for the Property is: Liber 44120 Folio 359, dated 
June 1, 2012 and recorded June 6, 2012. 

Tax Account Identification Numbers: 05-02563520 (Unit 3A) 12120 Tech Road 
05-02563531 (Unit 3B) 12144 Tech Road 
05-02563542 (Unit 3C) 12200 Tech Road 

The approximate latitude and longitude of the center of the Property affected by this 
Environmental Covenant is: 39° 03' 20"/ 76° 58' 03". 

A complete metes and bounds description of the Property is attached to this Environmental 
Covenant as Exhibit A. From approximately 1982 until April 1996, Safety-Kleen Systems, Inc. 
(Safety Kleen) operated the Safety Kleen Service Center (SKSC Parcel) at the Property as an 
accumulation point for spent solvents and other fluids generated by Safety Kleen customers. The 
SKSC Parcel consisted of two leaseholds. Safety Kleen occupied two warehouses in a building 
with other tenants in adjacent offices and its lease included a parking lot and an area where two 
underground storage tanks (USTS or tanks), a return and fill station area, and associated piping 

'trench had been located (UST Area). The SKSC Parcel is depicted as Unit 3B, the shaded area 
on Exhibit B; the entire property subject to this Environmental Covenant includes Units 3A, 3B 
and 3C as shown on Exhibit C (Map of the Property). 

I 

\ 

- -
AFTER RECORDING RETURN TO: 
Fidelity National Title Insurance Company 
Commonwealth Land Title Insurance Company 
1620 L Street, NW, 4th Floor 
Washington, D.C. 20036 
File No. D?W1-aS1 

vz__ 
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Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account Identification Number: 

2. Property Owner/Grantor. BDC Spectrum LLC is the current owner (Owner) of the 
Property and the Grantor of this Environmental Covenant. The mailing address of the Owner is: 
4733 Bethesda Avenue, Suite 650, Bethesda, Maryland 20814. 

3. Holder(s)/Grantee(s). For purposes of this Environmental Covenant, the Owner and the 
Department shall also be Holders/Grantees. 

4. Regulatory Program(s) Issuing Determination. The following regulatory program(s) 
is (are) responsible for having issued a determination requiring the use of this Environmental 
Covenant: 

[Rl EPA Corrective Action Program under the Resource Conservation and Recovery 
Act 

MDE Programs 
D Voluntary Cleanup Program 
D Controlled Hazardous Substance Enforcement Program 
D Oil Control Program 
D Solid Waste Program 
[Rl Resource Management Program 
D Other .Program within the Department: ______________ _ 

5. Activity & Use Limitations. The Final Remedy, as set forth in the November 2014 Final 
Decision and Response to Comments (FDRTC), and Exhibit D, the Administrative Order on 
Consent Docket Number: RCRA-03-2015-0129TH (September 30, 2015) (AOC), requires the 
following activity and use limitations, which the Owner and each subsequent owner of the 
Property shall abide, except as expressly provided in this Paragraph 5: 

a. Groundwater at the Property shall not be used for any purpose other than the operation, 
maintenance, and monitoring activities required by the Department and/or E.P A, unless it 
is demonstrated to EPA, in consultation with the Department, that such use will not pose 
a threat to human health or the environment or adversely affect or interfere with the final 
remedy, and EPA, in consultation with the Department, provides prior written approval 
for such use. 

b. New groundwater monitoring wells shall not be installed on the Property unless it is 
demonstrated to EPA, in consultation with the Department, that such wells are necessary 
to implement the final remedy, and only after EPA provides prior written approval to 
install such wells. 

c. The Property shall not be used in a way that will adversely affect or interfere with the 
integrity and protectiveness of the Final Remedy. 

d. If required pursuant to Paragraph 24 of the AOC, Exhibit D, a vapor intrusion control 
system, the design of which shall be approved in advance by EPA, shall be installed in 
each new structure constructed at the SKSC Parcel unless it is demonstrated to EPA that 

Page 2 of 12 
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Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account identification Number: 

vapor intrusion does not pose a threat to human health and EPA provides written 
approval that no vapor intrusion control system is needed. 

e. The then current owner and/ or operator shall submit written certification to EPA that the 
use restrictions specified by Paragraphs 5. a - c are in place, upon notice from EPA or 
MDE. 

6. Notice of Limitations in Future Conveyances. Each instrument hereafter conveying 
any interest in the Property shall contain a notice of the activity and use limitations set forth in 
this Environmental Covenant and shall provide the recorded location of this Environmental 
Covenant. 

7. Access by the Department and EPA. In addition to any rights already possessed by the 
Department or EPA, this Environmental Covenant grants to the Department and EPA a right of 
access to the Property to implement or enforce this Environmental Covenant. 

8. Recordation & Filing with Registry. The Owner shall record this Environmental 
Covenant in the Land Records of Montgomery County within 30 days of the later of the 
Department and 
EPA's approval of this Environmental Covenant and shall send proof of the recording to the 
Department and EPA within 30 days of recordation. This Environmental Covenant shall be filed 
as soon as possible after execution in the-Registry of Environmental Covenants maintained by 
the Department. This Environmental -Covenant may be found electronically on the Department's 
website at: 

www.mde.maryland.gov/programs/land/marylandbrownfieldvcp/pages/programs/landprograms/e 
rrp brownfields/ueca.aspx 

9. Termination or Modification. This Environmental Covenant runs with the land unless 
terminated or modified in accordance with § 1-808 or § 1-809 of the Environment Article, Ann. 
Code of Md. (2014 Repl. Vol.). The rights and obligations set forth herein shall inure to and be 
binding on the successors and assigns to this Environmental Covenant. The then-current owner 
of the Property agrees to provide EPA and the Department with written notice of the pendency of 
any proceeding that could lead to a foreclosure referred to in§ 1-808(a)(4) of the Environment 
Article, Ann. Code of Md. (2014 Rep!. Vol.), within seven calendar days of the owner's 
becoming aware of the pendency of such proceeding. The then-current owner shall provide EPA 
and the Department written notice within 30 days after each conveyance of an interest in any 
portion of the Property. Such written notice shall include the name, address and telephone 
numbers of the transferee to whom such interest is conveyed. 

10. EPA's Address. Communications with EPA regarding this Environmental Covenant 
shall be sent to: Office of Remediation (3LC20), Land and Chemicals Division, U.S. 
Environmental Protection Agency, 1650 Arch Street, Philadelphia, PA 19103. 
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BOOK: 55264 PAGE: 144 

Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account identification Number: 

11. The Department's Address. Communications with the Department regarding this 
Environmental. Covenant shall be sent to: Registry of Environmental Covenants, Maryland 
Department of the Environment, Land Management Administration, Land Restoration Program, 
1800 Washington Blvd., Baltimore, MD 21230. 

12. Administrative Record. The Administrative Record pertaining to the remedy selected 
by EPA in the Final Decision and Response to Comments ("FDRTC"), EPA ID No. 
MDD000737395, is located at the United States Environmental Protection Agency, Region III, 
1650 Arch Street, Philadelphia, PA 19103. 

13. Enforcement. This environmental covenant shall be enforced in accordance with § 1-
810 of the Environment Article, Ann. Code of Md. (2014 Rep I. Vol.). 

14. Compliance Reporting. Within 21 days after written request by the Department or EPA, 
the then current owner of the Property shall submit, to the Department, EPA and any Holder 
listed in Paragraph 3, written documentation stating whether or not the activity and use 
limitations set forth in Paragraph 5 of this Environmental Covenant are being abided by. In 
addition, within 21 days after any of the following events: a) transfer of title of the Property or of 
any part of the Property affected by this Environmental Covenant, b) becoming aware of 
noncompliance with Paragraph 5, and c) an application for a permit or other approval for any 
building or site work that could affect contamination on any part of the Property, the then current 
owner will send a report to the Department, EPA and any Holder. The report will state whether 
there is compliance with Paragraph 5. If there is noncompliance, the report will state the actions 
that will be taken to assure compliance. 

15. Severability. The paragraphs of this Environmental Covenant shall be severable and 
should any part hereof be declared invalid or unenforceable, the remainder shall continue in full 
force and effect between the parties. 

[REMAINDER OF THE PAGE INTENTIONALLY LEFT BLANK] 
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BOOK: 55264 PAGE: 145 

Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account Identification Number: 

IN WITNESS WHEREOF, the parties hereto have caused this Environmental Covenant to be 
executed and delivered as of the day and year first above written. 

ACKNOWLEDGMENTS by Grantor/Owner, any Grantee(s)/Holder(s), the Department and 
EPA, in the following form: 

ATTEST: 

BOC SP, r/Owner 
By:-A~::::=::~.../L/,Xl._ 
Na e JoSkNCA {);UI\$ i:f_,t ;..__ 
Title: i>te..'c.\.Cte/\} of btrf\~tt,, ....... {)ev-el.Jfi'l'\,CrJ-
Cu r fur"'-~" r\. 1 M ~V\ ~ o-; er-- e--f- t () c... T e_c\.r- ~Ci L-L-C....., 

) Mr.Av'\.OL':)~ ., ... 5 M,e M, \o er-' 
) 

COUNTY Of [Insert Ctmnty] ) SS: 

On this Uo-t-1...da~IA.of Oclo\oef , 20ll, before me, the undersigned, 
personally appeared :fulA~I/\,, , known to me (or satisfactorily proven) to be the person 
whose name is subscribed to the within instrument and acknowledged that he/she executed the 
same for the purposes therein contained. 

In witness whereof, I hereunto set my hand and official seal. 

(Name of notary public typewritten or printed) 
Notary Public 

My commission expires: \ \/ 36/l] -7-r---7....,.._....... __ _ 
.,,,,,, ..... ,.,,,,,,,, 

.,,•' 't ~ C IJ ''•,,, • 
•' 'J.. \., • • • • • • • • ,, It~ ,, .... ~.· vp···< ,, .: +.· ~'),.1 IJ~·-·J, ·. •: c..,,:~ 't',"' \ 

: : ~ EX? • W:,•. • ~ 
: ... : : : - . . -. 

,\~\ll-30•17 f :!f~ 
' ~ .-- . '• . ~.: 

~ "' •• ~\.-~.! ... .._, •• ...)-. .: la.,:-... ~ > •• . . •4f;4• • ••• -" •• "'·· 
... " .A ••. ~ • "' '"• ·r'},. •••••••• \,,, ,,• .. " .. .. ~ .~ '•,," .,. or " ,,,, · .,, ,,, >' \, ,,,,., .... ,,, ' 

·~ 

CHARLES CUMMINS 
NOTARY PUBLIC DISTRICT OF COWMBIA 
My Commllsion Expiras November 30, 2017 
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BOOK: 55264 PAGE: 146 

Environmental Covenant 
Property Addresses: 12144 to 12164 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account Identification Number: 

Date: ~f, 20.G 

APPROVED by Maryland Department of the Environment 
Land and Materials Administration, 
Agency and Holder/Grantee 

By: 
Hilary Miller 
Director 
Land and Materials Administration 
Maryland Department of the Environment 

ST ATE OF MARYLAND ) 
) 

COUNTY OF BALTIMORE ) SS: 

On this 1 ':::½- day of ()l)Jef\l br , 20_d, before me, the undersigned, 
personally appeared Hilary Miller, known to me (or satisfactorily prove o be the person whose 
name is subscribed to the within instrument an acknowledged that he xecuted the same for the 
purposes therein contained. 

,,,,,•"'"""''",, 
In witn~·~~t~unto set my hand an . official seal. 

~ ~«)_,- ·--~ '\ I 
! , ' ' f :' ~o,A~J, \ \ 

! : -·- : i = I I • 

i o:, \ ,oUB\..\0 / e j 
~'"Y \ , ~~ 
~(>', ,'..-l,,i 
~, /.it,_·- •• - --·· ~" ... ~ 

,,,,, 0 Re co\) ,i'" ,,,, .. , .. ,,,,,., ...... ,.. ' 

of notary public typewritten or printe<i) 
N tary Public N\Q_\~ L. ~\l<l.n 

My commission expires: _::>.""'"""Af'J...L~-=-___;,\J_._J~<?\:;_;_0-=d=-.\ 

Approved for form and legal sufficiency 

This l J.\- day of I\P~ ~d , 201 I 
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BOOK: 55264 PAGE: 147 

Environmental Covenant 
Property Addresses: 12158·and 12164 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Lieber 44120 Folio 359, dated 1, 2012 and recorded June 6, 2012 
Tax Account Identification Number: 

Date: I I / / , 20_1_7 

APPROVED, by United States Environmental Protection 
Agency, Region III, 

~~ 
Acting Director 
Land and Chemicals Division 
United States Environmental Protection Agency 
Region III 

COMMONWEALTH OF PENNSYLVANIA ) 
) 

COUNTY OF PHILADELPHIA ) SS: 

On this / 's/;, day of 1/ ~ , 20 _!_1, before m~, the undersigned, 
personally appeared John A. Armstead, known to me ( or satisfactorily proven) to be the person 
whose name is subscribed to the within instrument and acknowledged that he executed the same 
for the purposes therein contained. 

In witness whereof, I hereunto set my hand and official seal. 

(Name of notary p 
Notary Public 

My commission expires: _· _8',-b_tf_/ J_O_/~g~--
_ 1 ( 

COMMONWEAL'l1f OF PENNSYLVANIA: 

NOTARIAL SEAL 
PATRICIA J. SCHWENKE, Notary Public 

City of Philadelphia, Phila. County 
Mv Commission Expires August 14, 2018 

,,•• ti I•• • 
,,, J ·· .. 

,,' " • t:\ ' 

,,• ,-,\r' ••..••• ~QA_ · .. 
~' ,0 .• ··,,..,.,,,,··-;;r, \ . 

.: '\_ •• • .. \,• '..). ,. r-, • • I •.., :, ... : \·· ''1 ·. - - ._ 
:::- ,I.... • C) < ·. \1\ . 
?--!:<.J i:Z. 
;_ !\.:~ OF :'t .: 
• • ·~ ,... • "n • ~ :t'. ~, ~ ..... #-,..;: - .-......... » . . ... -~ 'l, ,:,s,__, 'I~ .•' ~J l ,,,.. o!\ .... , ....... 4. ,. ~ .. ,.,,.... .JV.1 ...... __... \'·.J ~ 

'l-,"J,;~ n r p1.. :';»-ct 
~ 

1 
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Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account Identification Number: 

EXHIBIT A 

Complete Metes and Bounds Description of the Property 
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llHR 6 9 H FOUl3 I 6 EXHIBIT A 

Kidde Coneultants, Inc. 
Rockville, Maryland 
Our Job No., ll-80-091C 
September 23, 1985 

METES AND BOUNDS DESCRIPTION 

TECH CENTER 29 CONDOMINIUM 

PLAT UNIT 3A 
Parcel A. Condo Unit A 

ELECTION DISTRICT NO. 5 

MONTGOMERY COUNTY. MARYLAND 

Being a piece or parcel of land lying, situate and being in 

lection District No. 5, Montgomery County, Maryland, said piece 

I 
S

r parcel of land being part of Lot 3, Montgomery Industrial Park 

per the plat of subdivision recorded among the Land Records of 

ontgomery County, Maryland in Plat Book 13 at Plat No. 1036, 

eing more particularly described as follows: 

Beginning for piece or parcel of land at a point, said polnt 

eing at the beginning of the North 51°50'15" Eilst; 661.00 foot line 

f aforesaid Lot 3, said point ly.ing on the easterly llne of 

ndustrial Parkway as per plat of subdivision recorded among 

foresaid Land Records in Plat Book 65 at Plat No. 5846, thence 

eaving aforesaid easterly line of Industrial Parkway and running 

ith the outline of aforesaid Lot 3 and with the sou~heasterly 

ine of Lot 2, Montgomery Industrial Park as per plat of 

ubdivision recorded in aforesaid Plat Book 65 at Plat No. 5846 

1. North 51"41'54" East, 601.22 feet ·to a point, thence 

leaving aforesaid outline and afore

said southeasterly line and running 

across aforesaid Lot 3 for a nev line 

of di,lsion 

2. South 38°12'06" East, 451.90 feet to a point on the 

westerly right of vay llne of Tech Road 

as shown on the plat of subdivision 

recorded among aforesaid Land Records 

q 
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LIBER 6 9 ,4 6 FDll03 I 7 
Kidde Consultants, Inc. 
Rockville, Maryland 
Our Job No., ll-80-091C 
September 23, 1985 

In Plat Book B4 at Plat No. 8824; 

thence running with aforesaid westerly 

right of way line the following four 

courses and distances 
J 

3. South 51°47'08" West, 27.49 feet to a point, thence 

4. 240.58 feet alony a curve to the left, sald cur~o 

having a radius of 640,98 and a chord 

bearing and distance of South 41°01'58" 

.west, 239,18 feet to a point, thence 

5, South 30°16'48" West, 288,97 feet to a point, thence 

6, 54,98 feet along a curve to the right, said curve 

having a radius of 35,00 feet and a 

chord bearing and distance of South 

75°16'48" West, 49,50 feet to a point 

on the easterly line of Industrial 

Parkway as per plats recorded among 

aforesaid Land Records In Plat Book 

68 at Plat No. 6310 and In Plat Book 

65 at Plat No, 58461 thence running 

w I th aforesa Id easterly right of way 

line the following three courses and 

distances 

7. North 59°43'12" West, 30.00 feet to a point, thence 

8. 105.52 feet along a curve to the right, said curve 

having a radius of 280.95 feet and a 

chord bearing and distance of North 

48°56'03" Wast, 104.92 feet to a point 

thence 

9. North 38°12'06" West, 451.88 feet to tha point of 

beginning, containing 313492 square 

feet or 7.1968 acres of land. 

SUBJECT to any and all easements, rights-of-way or covenants 

record or Imposed by law. 

- 2 -

t() 

.I 
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UBE~ 6 9 ' 6 F8l103 I 8 
Kldde C~nsultants, Inc. 
Rockville, Maryland 
Our Job No. 1 ll-80-091C 
September 23, 1985 

METES AND BOUNDS DESCRIPTION 

TECH CENTER 29 CONDOMINIUM 

PUT UNIT 38 
Parcel B. Condo Unit B 
ELECTION DISTRICT NO, 5 

MONTGOMERY COUNTY, MARYLAND 

Belng a rlBce or parcel of land lylng, situate and being In 

!
Election District No, 5, Montgomery County, Maryland, sald piece 

or parcel of land being part of Lot 3, Montgomery Industrlal Park 

l
as per the plat of subdivision recorded among the Land Records of 

Montgomery County, Maryland In Plat Book 73 at Plat No. 7036 and 
:, 
being part of Parcel One as descrlbed In a deed dated November 

j15, 1965 from Contee ~and and G~avel Company, Inc. to Montgomery 

!
Industrial Park, Inc. as recorded among aforesaid Land Records In 

Liber 3472 at Folio 222, and being more partlcula'rly described as 

follows: 

Beginning for said piece or parcel of land at a point on the 

North 51°50'15" East, 667.00 foot line of aforesaid Lot 3, said 

point being 60.05 feet from the end of aforesaid line, thence 

running with part of aforesaid line and with the southeasterly 

line of Lot 2, Montgomery Industrial Park, as per plat of 

subdivision reco=ded among aforesaid !,and Records In Plat Book 65 

at Plat No. 5846 

l. North 51°~7'54" East, 60.05 feet to a point, thence 

leaving the outline of aforesaid Lot 

3 and aforesaid southeasterly line and 

running across aforesaid Lot 3 and 

aforesaid Parcel One, Liber 3472 at 

Folio 222 

2, North 51°47'54" East, 277,40 feet to a point on the 

westerly right of way line of Tech Road 

as per plat of subdivision recorded 

- 3 -
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UBER 6 9 ~ 6 fOllD3 I 9 
Kidde Consultants, Inc, 
Rockville, Maryland 
Our Job No., ll-80-091C 
September 23, 1985 

among the Land Records of Hontoomery 

County, Maryland in Plat Book 84 at 

Plat No. 88241 thencu running with 

aforesaid westerly right of way line 

the following three courses and 

distances 

3, South 38°12'06" East, 186,86 feet to a point, thence 

4, 416.20 feet along a curve to the right, said curve 

having a radius of 265,00 feet and a 

chord bearing and distance of South 

06°47'31" West, 374,72 feet to a point, 

thence 

5. South 51°47'08" West, 72.51 feet to a point, thence 

leaving aforesaid westerly right of 

way line and running across aforesaid 

Lot for a new line of division 

6. North 38°12'06" West, 451.90 feet to the point of 

beginning, containing 137418 square 

feet or 3.1547 acres of land. 

SUBJECT to any and all easements, righto-of-way or covenants 

record or imposed by law. 

- 4 -
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llBfR 6 9 ' 6 FIIU03 2 0 
Kidde Consultants, Inc. 
Rockville, Maryland 
Our Job No., ll-B0-091C 
September 23, 1985 

METES AND BOUNDS DESCRIPTION 

TECH CENTER 29 CONDOMINIUM 

PLAT UNIT JC 
Parcel C, Condo Unit C 
ELECTION DISTRICT NO. 5 

MONTGOMERY COUNTY, MARYLAND 

Being a piece o, pa<cel of land lying, situate and being In 

Election Dlst<lct No, 5, Montgomery County, Maryland, said piece 

or parcel of land bolng part of Lot J, Montgomery Industrial Park 

as per the plat of subdivision recorded among the Land Records of 

Montgomery County, Maryland In Plat Book 13 at Plat No. 1036, 

and belna part of Outlet C, Montgomery Industrial Park as per 

aforesaid Plat Book 13 at Plat No, "/0)6 and part of Parcel One as 

described In a deed dated November 15, 1965 from Contee Sand and 

~ravel Company, Inc. to Montgomery Industrial, Inc. as record11d 

among the aforesaid Land Records In Llber 3411 at Folio 222 and 

being more particularly described as follows, 

Beginning for said piece or parcel of land at a point at the 

beginning of the North 38°09'45° West, 413.00 foot llne of 

aforesaid Lot 3, thence running with aforesaid llne and with the 

northerly line of Lot 2, Montgomery Industrial Park as per plat 

of subdivision recorded among aforesaid Land Recorda in Plat Book 

65 at Plat No, 5846 

l, North 38°12'06° West, 413,00 feet to a polnt1 thence 

running with the outline of aforesaid 

Outlet C the following two courses 

and distances 

2, North 38°12'06° West, 50,00 feet to a polnt1 thence 

- 5 -
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LIBEi! 6 9 4 6 FOU03 2 I 
Kidde Consultants, Inc. 
Rock?ille, Maryland 
our Job No., ll-80-091C 
September 23, 1985 

3. North 51°47'54" East, 255.39 feet to a polnt on the 

southeasterly rlght of way llne of 

U.S. Route 29 (Columbia Plke) as 

shown on SRC Plat No, 126171 thence 

running wlth aforesaid southeasterly 

rlght of way llne the following three 

courses and distances 

4. South 87°30'17" East, 9,25 feat to a point, thence 

5, So•.1th 38°12'06" East, 44.00 feet to a point, thence 

6. North 51°47'54" East, 15.00 feet to a point on the 

southwesterly rlght of way line of 

Tech Road as per plat recorded amonQ 

aforesaid Land Records In Plat Book 

84 at Plat No. 88241 thence running 

with aforesaid southwesterly right of 

way line 

7. South 38°12'06" East, 412,97 feet, thence leaving 

aforesaid southwesterly right of way 

line and running across aforesaid Lot 

3 and running across part of aforesaid 

Parcel one Llber 3472 at Folio 222 for 

a new line of dlvlsion 

8. South 51°47'54" West, 277,40 feet to the polnt of 

beglnnlng, contalnlng 127664 square 

feat or 2.9308 acres of land, 

SUBJ £CT to any and all· easements, dghts-of-wav or covenants 

of record or imposed.by law. 

- 6 -
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Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account identification Number: 

EXHIBIT B 

Depiction of SKSC Parcel 
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Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tcvc Account Identification Number: 

EXHIBIT C 

Map of the Property 

l1 
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Environmental Covenant 
Property Addresses: 12120, 12144, and 12200 1 Tech Road, Silver Spring, Maryland 20904 
Deed Reference: Liber 44120 Folio 359, dated June 1, 2012 and recorded June 6, 2012 
Tax Account Identification Number: 

EXHIBITD 

Administrative Order on Consent Docket Number: 
RCRA-03-2015-0129TH (September 30, 2015) 

Page~j,-
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·~·. 

UNITED ST A TES \'JC 

. .U.\) 
.': L,.,, 

,_. ~ ..:,._.,.__.....,v"-':,C"'., 

-~ 
ENVIRONMENTAL PROTECTION AGENCY 0 "

0 ·""" ___ ,. 

IN THE MATTER OF: 

Safety Kleen Systems Inc. 

RESPONDENT 

BDC Spectrum LLC 

Silver Spring, Maryland 

FACILITY 

REGION Ill 
I hereby certify that the 

wi. thin is a truo and COJrect copy 
or the original Oraec 
filed in this matter. 

) ADMINISTRATIVE ORDER ON 
) CONSENT 
) 
) 
) U.S. EPA Docket Number: 
) RCRA-03-2015-0129TH 
) 
) 
) 
) 
) 
) 
) . 

) Proceeding under Section 
) 3013 of the Resource 
) Conservation and Recovery 
) Act, as amended, 42 U.S.C. 
) § 6934 

ADMINISTRATIVE ORDER ON CONSENT 

The parties to this Administrative Order on Consent (Consent Order or Order), the United 

States Environmental Protection Agency (EPA) and Safety Kleen Systems Inc. (Safety Kleen or 

Respondent), having agreed to entry of this Consent Order, it is thernfore ordered and agreed 

that: 

I. JURISDICTION 

1. This Consent Order is issued pursuant to the authority vested in the Administrator 
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of EPA ( the Administrator) by Section 3013 of the Resource Conservation and Recovery Act 

of 1976, as amended by the Hazardous and Solid Waste Amendments of 1984 (collectively 

referred to hereinafter as RCRA), 42 U.S.C. Section 6934. The authority vested in the 

Administrator has been delegated to the EPA Regional Administrators by EPA Delegation No. 

8-20, dated May 11, 1994, and further delegated to the Director of the Waste and Chemicals 

Management Division, now known as the Land and Chemicals Division, on September 20, 

1999. 

2. On January 25, 1985, EPA granted the State of Maryland (the State) authorization 

to operate a state hazardous waste program in lieu of the Federal program, pursuant to Section 

3006(b) ofRCRA, 42 U.S.C. § 6926(b), and has since approved revisions to that program. The 

State, however, does not have RCRA Section 3013,'42 U.S.C. § 6934, authority. The State has 

been given notice of the issuance of this Consent Order. 

3. This Consent Order is issued to Safety Kleen, the former.operator of the Facility 

as more fully described in Section V. 11. C., below. 

4. Respondent consents to issuance of this Consent Order, agrees to comply with its 

terms and will not contest EP A's authority to issue this Consent Order and to enforce its terms. 

Further, Respondent will not contest EPA's jurisdiction to compel compliance with this Consent 

Order in any subsequent enforcement proceeding, either administrative or judicial, require 

Respondent's compliance with the terms of this Consent Order, or impose sanctions for 

violations of this Consent Order. Respondent, however, by entering into this Consent Order does 

not admit or deny EPA's Findings of Fact or Conclusions of Law. Moreover, nothing in this 

Consent Order constitutes an admission of liability or wruver of defenses by the Respondent to 

any third party. 

II. DEFINITIONS 

5. 
6922k. 

This Consent Order incorporates the definitions in RCRA, 42 U.S.C. §§ 6901 -

III. PARTIES BOUND 

6. This Consent Order shall apply to and be binding upon EPA, the Respondent, and 

their agents, successors and assigns. 

. 7. No change in ownership of any property covered by this Consent Order or in the 

corporate or partnership status of Respondent, shall in any way alter, diminish, or otherwise 

affect Respondent's obligations and responsibilities under this Consent Order. 

8. Respondent shall provide a copy of this Consent Order to all supervisory 

personnel, contractors, subcontractors, laboratories, and consultants retained to conduct and/or 

monitor any portion of the Work performed pursuant to this Consent Order and shall do so 

v.~thin seven (7) calendar days of the Effective Date of this Consent Order or date of such 

7 
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retention, whichever is later. All contracts, agreements or other arrangements with such persons 

shall require such persons to conduct and/or monitor the Wodc in accordance with the 

requirements of this Consent Order. Notwithstanding the terms of any such contract, agreement 

or arrangement, Respondent is responsible for complying with this Consent Order and for 

ensuring that all such persons perform such Work in accordance with this Consent Order. 

9. In the event of any chang~ in majority ownership or control of the Respondent, 

Respondent shall notify EPA in writing of the natui·e of any such change no later than fifteen 

( 15) calendar days after the effective date of such change. Respondent shall provide a copy of 

this Consent Order to any successor to Respondent and/or Facility at least fifteen (15) calendar 

days prior to the effective date of such change. Nothing stated in this Paragraph lll.9 shall 

relieve Respondent from complying with the terms and conditions of this Consent Order in the 

time and manner specified herein. 

IV. STATEMENT OF PURPOSE 

10. In entering into this Consent Order, the mutual objective of EPA and Respondent 

is to have Respondent perfonn the monitoring, testing, analysis, and reporting activities required 

by the Final Remedy identified in Section 5 of Final Decision and Response to Comments 

(FDRTC) and as specified in Section VII, below, issued by EPA on November 21, 2014. The 

FDR.TC is incorporated by reference herein as though fully set forth at length and is attached 

herein and made a part hereof as Exhibit I to this Consent Order. 

V. EPA'S FINDINGS OF FACT 

11. EPA makes the following Findings of Fact to which Respondent neither admits 

nor denies: 

A. Respondent is a ~orporation and is a "person" as defined in Section 

1004(15) ofRCRA, 42 U.S.C. § 6903(15). 

B. Respondent is the former operator of a hazardous waste storage, facility 

located at 12 I 58 and 12164 Tech Rd., Silver Spring, Maryland within the meaning of 

Section 3013 of RCRA, U.S.C. Section 6934. 

C. The Facility consists of approximately 1.0 acres. The Facility is currently 

owned by BDC Spectrum LLC. From approximately l 982 until April 1996, Safety 

Kleen operated two leaseholds within the Facility as an accumulation point for spent 

solvents and other fluids generated by Safety Kleen customers. Safety Kleen occupied 

two warehouses in a building with other tenants in adjacent of-fices. The Facility property 

includes a parking lot and an area where two u1iderground storage tanks (USTs or tanks), 

a return and fill station area, a11d associated piping trench had been located (UST Area). 
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The area within which Safety Kleen operated is depicted on Exhibit 2. The Facility is an 

operating industrial and commercial park. Neighboring properties are involved in various 

forms of industrial and commercial activities. 

D. During Safety Kleen 's lease of a, portioQ of the Facility, it operated under a . 

Controlled Hazardous Substances pem1it issued by the Maryland Department of the 

Environment (MDE). MDE issued a Post Closure Permit for the Facility in February 

200 I, which includes remediation goals and requirements for the cleanup of total 

petroleum hydrocarbon (TPH), volatile organic compounds (VOCs), organic compounds 

and metals in the groundwater and soil. 

E. On October 29, 2013, Safety Kleen performed groundwater sampling at 

the Facility. Results showed that groundwater under and in the vicinity of the Facility 

contained concentrations of tetrachloroethylene (PCE) above its Maximum Contan~inant 

Level (MCL) established by the Safe Drinking Water Act, 42 U.S.C. Section 300g-1, as 

follows: 
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PCE* 

Well ID micrograms 
per liter 

ug/L 

Shallow Overburden Wells 

MW-1 
ND(5) 

MW-2 
ND(5) 

MW-3 
ND(5) 

MW-4 
76 

MW-5 
93 

MW-6 
170 

MW-7 
8.4 

Off-site, Side Gradient 

MW-8 
300 

Deep Overburden Zone Wells 

_MW-9 
\ 170 

MW-10 
260 · 

MW-11 
210 

Up-Gradient, On-Site ' 

MW-13 
6.4 

MW-14 
24 

i Up-gradient, west side of · 

building 

PZ-2 
55 

PZ-1 
ND(5) 

*MCL (ug/L) 
5 

F. Groundwater sampling results from MW-7 taken in 2012 showed other 

VOCs abov~ their applicable MCLs as follows: -99 ug/L of cis-1 ,2-dichloroethene (MCL 

of 70 ug/L), 8.2 ug/1 of trichloroethene (MCL of 5 ug/L), and 31 ug/1 of vinyl chlori.de 

(MCL of2 ug/L). 

G. In response to EPA's request, Safety Kleen submitted a Grow1dwater 

Monitoring Plan (the "GWMP".), attached hereto as Exhibit 3, to address the residual 

PCE groundwater concentrations found in the October 2013 samples. EPA approved the 

GWMP on May 6, 2014. 

H. In August 2015, c~nsistent with Section 5.B.'4 o·f the Final Remedy in the 

FDR TC, Safety Kleen submitted to EPA for review and approval, a plan to install a sub 

slab depressurization system ("Vapor Intrusion Control System Plan" or "VICS Plan") 

J5' 
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below the current structure on the Facility (Exhibit 4). EPA approved the VICS Plan on 
September 23, 2015. 

VI. CONCLUSIONS OF LAW AND DETERMINATIONS 

12. EPA makes the following Conclusions of Law and Determinations to which 
Respondent neither admits nor denies: 

Based on the Findings of Fact set forth above, all jurisdictional elements of 
Section 3013 ofRCRA, 42 U.S.C. § 6934, have been met and the monitoring, testing, 
analysis and reporting set forth in this Consent Order are reasonable to asce1tain the 
nature and extent of the hazard at the Facility. 

VII. MONITORING, TESTING, ANALYSIS AND REPORTING 

13. Pursuant to Section 3013 of RCRA, 42 U.S.C. § 6934, Respondent agrees to and 
is hereby ordered to perform the monitoring, testing, analysis and reporting activities required by 
the Final Remedy identified in Section 5 of the FDRTC as further described in Paragraph 16 of 
this Order below ("Work") in the manner and by the dates specified herein. All Work 
undertaken pursuant to this Consent Order shall be developed and performed,· as appropriate and 
approved by EPA, in accordance with the Scope of Work for Con-ective Measures 
Implementation ("CMI"); the Scope of Work for Health and Safety Plan, and RCRA, its 
implementing regulations and relevant EPA guidance documents. EPA's Scopes of Woi'k and 
relevant guidance are available at: http://www.epa.gov/reg3wcmd/ca/ca resourccs.htm. 

14. EPA acknowledges that Respondent has completed some of the tasks required by 

this Consent Order and that Respondent has available some of the information and data required 
by this Consent Order. On May 6, 2014, EPA approved the Ground Water Monitoring Plan 
(GWMP). This previous work may be used to meet the requirements of this Consent Order, 
upon submission to and fo11nal approval by EPA. 

15. "Days" as used herein shall mean cal~ndar days unless otherwise specified. 

A. CORRECTIVE MEASURES IMPLEMENTATION PLAN 

16. CQrrective Measures Implementation Plan 

a. Within thirty (30) days of the effective date of this Order, Respondent 
shall submit to EPA for approval a Corrective Measures Implementation Plan 
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(CMIP) for implementation of the Final Remedy selected by EPA in the 

FDRTC. The CMIP shall ·include a schedule to: a) install, and operate and 

maintain the EPA-approved vapor intrusion control system (VICS) under the 

current structure on the Facility to achieve and/or maintain an ambient indoor 

air perchloroethylene (PCE) concentration of 4 7 micrograms per cubic meter 

(µg/m3
) or less on a continuous basis; b) imple1rient the EPA-approved 

GWMP attached hereto as Attachment l; c) submit annual written 

certification evaluating the effectiveness of the GWMP in reducing 

contaminant concentrations and restoring groundwater to MCLs or 

background concentrations; d) secure from the then-current owner of the. 

Facility the groundwater use restl'ictions desctibed in Subsections 5.B. l, 2, 3, 

6(2) and 7 of the FDRTC and a description how such restrictions will be 

implemented, monitored for compllance, and enforced against future owners, 

i.e., run with the land; and e) submit geographic coordinates and metes and 

bounds survey of the Facility property boundary and the 3.5-acre area 

depicted in Exhibit 2 consistent with Section SC of the FDR TC. The 

following link provides additional guidance with respect to the coordinate 

data: 
http://www3.epa.gov/reg3wcmd/ca/pcHi'RCRA Mapping o:f Institutional and 

Engineering Controls.pc.if. 

The CMlP shall be developed in accordance with the Scope of Work for CMI. 

EPA's Scopes of Work and relevant guidance are available at: 

http:Uwww3.epa.gov/reg3wcmd/ca/ca resources.htm 

Upon receipt of EPA approval of the CMIP, Respondent shall implement the 

EPA-approved CMIP in accordance with the terms and schedules contained 

therein. 

b. Respondent shall use best efforts to sccme from the then-current owner an 

agreement by to cooperate with Respondent in implementing the EPA

approved CMIP. 

c. · For purposes of Paragraph VII.A.16.b of this Order, "best efforts" means 

the efforts that a reasonable person in the position of Respondent would use so 

as to secure groundwater use t·estrictions in a timely manner, including the 

cost of employing professional assistance to negotiate with the then-current 

owner and the payment of reasonable sums of money to draft, file and record 

a restrictive covenant containing the groundwater use restrictions required in 

Subsections 5.B.l, 2, 3, 6(2) and 7 of the FDRTC,. If Respondent does not 

secure from the then-current owner an enforceable restrictive covenant and 

agreement to have it recorded on title to the Facility property within sixty (60) 

days of EPA' s approval of the CMIP, Respondent shall immediately notify 

EPA in writing, and shall include in that notification a summary of the steps 
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that Respondent has taken to attempt to comply with Paragraphs VII.A.16. a 

and b of this Order. EPA may, as it deems appropriate, assist Respondent in 

obtaining the groundwater use restTictions. EPA reserves any right it may 

have to require that Respondent reimburse EPA for all costs incurred by EPA 

in obtaining groundwater use restrictions, including, but not limited to, 

attorney's fees and the amount of any just compen~ation and costs incurred by 

EPA. Provided that EPA has determined that Respondent has used good faith 

efforts to obtain the groundwater use restiictions required by Paragraph 

VII.A.16.a of this Order, Respondent shall not be deemed in violation of 

Paragraphs VII.A.16.a and b of this Order. 

d. Respondent is required to operate, maintain and monitor all vapor 

mitigation systems installed in accordance with this Consent Order. If 

Respondent believes on the basis of the monitoring results over three (3) 

consecutive years that the operation of any vapor mitigation system installed 

is no longer necessary to protect human health, Respondent may petition EPA 

in writing for a system shut-down. EPA will notify Respondent in writing of 

EPA's decision. IfEPA approves Respondent's system shut-down petition, 

Respondent will no longer be required under this Consent Order to operate, 

maintain and monitor such system. 

l 7. Col1'ective Measures Implementation Assessment Report 

e. Within one ( 1) year after EPA approval of the CMIP pursuant to 

Paragraph 16 immediately above, Respondent shall submit a CMI Assessment 

Report for EPA approval. The CM.I Assessment Report shall provide an 

evaluation of the effectiveness of the corrective measures being implemented 

in accordance with the EPA-approved CMIP.. · 

f. If, based on the CMI Assessment Report or any other information, EPA 

determines that the Final Remedy is not being effectively implemented under 

the EPA-approved CM.IP, EPA shall notify Respondent in writing of those 

activities that must be undeitaken to implement the Final Remedy effectively 

and shall set forth a schedule for the completion of those activities. 

Respondent shall complete the activities in accordance with the schedule set 

forth in the EPA notification. · · 

g. No later than five (5) years after the Effective Date of this Consent Order 

and every five (5) years thereafter until Respondent's receipt of written notice 

from EPA that Respondent has demonstrated, to the satisfaction of EPA, that 

the terms of this Consent Otder, including any additional tasks determined by 

EPA to be required pursuant to this Consent Order, have been satisfactorily 

completed, Respondent shall submit to EPA a CMI Five~ Year Assessment 

Report. Such Report shall contain an evaluation of the past and projected 
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future effectiveness of the corrective measures in achieving the requirements 

set forth in Lhe FDRTC. 

h. · Respondent may, as part of a CMI Five-Year Assessment Report or 

earlier, request that EPA select, for the purposes of this Consent Order, an 

/alternative and/or supplemental corrective measw-es. 

1. In the event EPA selects an alternative and/or supplemental corrective 

measure(s) either in respon·se to a request by Respondent pursuant to 

subparagraph 17. h., immediately above, or on its own initiative, EPA may 

provide Respondent with a period of thirty (30) calendar days from the date 

Respondent receives written notice from EPA of the selection of an alternative 

and/or supplemental conective measw-e(s) within which to reach an 

agreement with EPA regarding performance of the alternative and/or 

supplemental corrective measw-e(s) in lieu of, or in addition to, the corrective 

measures. Any such agreement between EPA and Respondent shall be 

incorporated into and become enforceable under this Consent Qrder in 

accordance with Section XXII. ("SUBS~QUENT MODIFICA TJON") and 

Respondent shall implement the activities required under any such agreement 

in accordance with any schedule and provisions contained therein.· 

Nothing in this Paragraph 17 shall ·limit EP A's authority to implement or 

require performance of alternative and/or supplemental conective measure(s) 

or to take any other appropriate action under RCRA, the Comprehensive 

Environmental Response, Compensation and Liability Act, as amended·· 

(CERCLA), 42 U.S.C. §§ 9601 et seq., or any other legal authority, including 

the issuance of a unilateral administrative order or the filing of a civil action. 

Respondent reserves whatever rights it may have to defend against any such 

action by EPA. 

C. SUBMISSIONS / EPA APPROVAL 

18. EPA will review the workplans and reports and all other documents required to be 

submitted by Respondent to EPA by this Consent Order (Submissions) and, with the exception 

of progress reports, notify Respondent in writing of EPA' s approval or disapproval of each such 

Submission. In the event of EPA's disapproval, EPA shall specify in writing any deficiencies in 

the Submission. Such disapproval shall not be subject to the Dispute Resolution procedures of 

Section XV, below. 

19. Within thirty (30) calendar days of receipt of EPA's comments on the 

Submission, Respondent shall submit to EPA for approval a revised Submission, which responds 

to any comments received and/or corrects any deficiencies identified by EPA. In the event that 

EPA disapproves of the revised Submission, Respondent may invoke the Dispute Resolution 

procedures of Section XV, below. Otherwise, EPA reserves the right to revise such Submission. 

7 
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Any Submission approved or revised by EPA or upheld through dispute resolution under this 

Consent Order shall be deemed incorporated into and made an enforceable part of this Consent 

Order. 

20. Beginning with the first business day of the fomth full month following the 

Effective Date of this Consent Order, Respondent shall provide EPA with annual progress 

repo1ts. 

2l. One (1) copy of all Submissions required by this Consent Order shall be 

electronically delivered to the Project coordinator, and one (1) hard copy shall be hand-delivered 

or sent by Overnight Mail, Retum Receipt Requested, to the Project Coordinator designated 

pursuant to Section XII ("PROJECT COORDINATORS") below. . 

22. All Work performed pursuant to this Consent Order shall be under the direction 

and supervision of a professional engineer or geologist with expe1tise in hazardous waste site 

investigation. Respondent has selected Mr. George Mathes, P.E., Trihydro Corporation to 

supervise the Work performed pursuant to this Consent Order. Notwithstanding Respondent's 

selection of Mr. George Mathes, nothing herein shall relieve Respondent of its obligation to 

comply with the terms an~ conditions of this Consent Order. EPA shall have the right to 

disapprove at any time the use of any professional engineer, geologist, contractor or 

subcontractor selected by Respondent. EP A's disapproval shall not be subject to review under 

Section XV ("DISPUTE RESOLUTION") or otherwise. Within fifteen (l 5) calendar days of 

receipt from EPA of written notice disapproving the use of any professional engineer, geologist, 

contractor or subcontractor, Respondent shall notify EPA, in writing, of the name, title and 

qualifications of the personnel who will replace the perso1mel disapproved by EPA. Respondent 

shall notify EPA ten (10) days prior to changing voluntarily its engineer or geologist, and/or 

contractors or subcontractors to be used in carrying out the terms of this Consent Order, and shall 

submit to EPA in writing, the name, title, and qualifications of such person(s). As of the 

Effective Date of this Consent Order, EPA has not provided written notice to Respondent 

disapproving the use of any professional engineer, geologist, contractor or subcontractor: 

D. ADDITIONAL WORK 

23. EPA may determine or Respondent may propose that certain tasks and 

deliverables including, but not limited to, investigatory work or engineering evaluation require 

additional work. These tasks and deliverables may or may not have been in the EPA-approved 

Work Plans. If EPA determines that such additional work is necessary, EPA shall request, in 

writing, that Respondent perform the additional work and shall specify the reasons for EPA's 

determination that additional work is necessary. Within fifteen (15) calendar days after the 

receipt of such request, or as otherwise agreed by the parties, Respondent shall have the 

opportunity t~ meet or confer with EPA to discuss the additional work. In the event that 

Respondent agrees to perform the additional work, this Consent Order shall be modified in 

accordance with Section XXII ("SUBSEQUENT MODIFICATION") below, and such work 

shall be performed in accordance with this Consent Order. In the event Respondent declines or 

fails to perform the additional work, EPA reserves the right, at a minimum, to order Respondent 
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to perform such additional work; to perfonn such additional work itself and to seek to recover 

from Respondent all costs of performing such additional work; and to disapprove the CMI Work 

Plans; the CMI Reports and/or any other Submissions. Respondent reserves its rights and 

defenses to challenge any such action by EPA, subject to Paragraph 1.4 above. 

24. If at any time during the pendency of this Consent Order, Respondent discovers 

that a new structure is to be constructed above the 3 .. 5"acre area. depicted in Exhibit 2, 

Respondent shall notify EPA within 30 days of such discovery. Respondent may, at the time of 

such notification or at any time, provide EPA with a demonstration that the new structure is a 

structure which is required to be constructed to comply with Mont. Co. Code 08.00.02.27, 424. l 

or that vapor intrusion will not pose a threat to human health. Upon written request of EPA, 

Respondent shall submit to EPA for approval a Workplan to install a vapor intrusion control 

system (VICS Workplan). Upon receipt of EPA approval of the VICS Workplan, Respondent 

shall implement the EPAMapproved VICS Workplan in accordance with the terms and conditions 

set forth therein. 

VUJ. QUALITY ASSURANCE 

25. Commencing on the Effective Date of this Consent Order and continuing 

thereafter, throughout all sample collection and analysis activities, Respondent shall use'EPA" 

approved quality assurance, quality control, and chainMof-custody procedures, as specified in the 

EPA-approved Workplans. In addition, Respondent shall: 

A. Ensure that laboratories used by Respondent for analyses perform such analyses 

according to the EPA methods included in "Test Methods for Evaluating Solid Waste" 

(SW-846, November 1986) or other methods deemed satisfactory to EPA. If methods 

other than EPA methods are to be used, Respondent shall submit all analytical protocols 

to be used for analyses to EPA for approval. at least thirty (30) calendar days prior to the 

commencement of analyses and shall obtain EPA approval prior to the use of such 

analytical protocols. 

B. Ensure that laboratories used by Respondent for analyses participate in a quality 

assurance/quality control program equivalent to that which is followed by EPA. As part 

of such a program, and upon request by EPA, such laboratories shall perform analyses of 

samples provided by EPA to demonstrate the quality of the analytical data. 

C. Inform the EPA Project Coordinator at least fourteen (14) calendar days in 

advance of any laboratory analysis regarding which laboratory will be used by 

Re·spondent and ensure that EPA personnel and EPA authorized representatives have 

reasonable access to the laboratories and personnel used for analysis. · 

IX. ON- SITE AND OFF-SITE ACCESS 
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26. Respondent shall use its best efforts to obtain site access either through existing 

agreements or through new agreement(s) from the then current owner(s) and/or lessee(s) of any 

property it does not own or control, as appropriate, within thitty (30) calendar days of receipt of 

EPA approval of the CIMP and/or any VICS Workplan. For purposes of this paragraph, "best 

efforts" means the efforts that a reasonable person in the position of Respondent would use so as 

to obtain access in a timely manner, including the cost of employing professional assistance to 

negotiate with the then~current owner and the payment of reasonable sums of money to secure 

any additional access required. ln the event that such access is not obtained from the then

current owner through new or modified agreements within thitty (30) calendar days after receipt 

of EPA approval of any workplan prepared pursuant to this Consent Order, Respondent shall 

notify EPA, in writing, within seven (7) calendar days after the conclusion of such thirty-day 

period, regarding both the effo1ts undertaken to obtain access and the inability to obtain such 

agreements. In the event that Respondent fails to obtain such access, despite the exerci~e of best 

effo1ts, EPA, in its discretion, may assist Respondent in obtaining such access for Respondent. 

Respondent shall reimburse EPA for all costs· incurred by EPA in obtaining access, including, 

but not limited to, attorney's fees and the amount of any just compensation and costs incurred by 

EPA. 

27. Nothing in this Consent Order limits or otherwise affects EP A's rights of access 

and entry put'suant to applicable law, includingi but not limited to, RCRA and CERCLA. 

X. SAMPLING AND DATA/DOCUMENT AVAILABILITY 

28. Respondent shall submit to EPA the results of all sampling and/or tests or other 

data generated by, or on behalf ot: Respondent in accordance with the requirements of this 

Consent Order. 

29. Respondent shall notify _EPA, electronically, or in writing, at least fourteen (14) 

calendar days in advance of any field activities, including but not limited to, well drilling, 

installation of equipment, or sampling. At the request of EPA, Respondent shall provide or 

allow EPA or its authorized representatives to take split or duplicate samples of all samples 

collected by Respondent pursuant to this Consent Order. Nothing in this Consent Order shall 

limit or otherwise affect EPA1s authority to collect samples pursuant to applicable law, including, 

but not limited to, RCRA and CERCLA.. · 

30. Respondent may assert a business confidentiality claim covering all or part of any 

information submitted to EPA pursuant to this Consent Order in the manner described in 40 

C.F.R. § 2.203(b). Any assertion of confidentiality shall be adequately substantiated by 

Respondent when the assertion is made in accordance with 40 C.F.R. § 2.204(e)(4). Information 

subject to a confidentiality claim shall be di.sclosed only to the extent allowed by, and in 

accordance with, the procedures set forth in 40 C.F.R. Part 2, Subpart B. If no such 

confidentiality claim accompanies the information when it is submitted to EPA, it may be made 

available to the public by EPA without further notice to Respondent. Respondent shall not assert 

any confidentiality cla_im with regard to any physical, sampling, monitoring, or analytical data. 

3( 
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31.. If Respondent wishes to assert a privilege with regard to any document which 

EPA seeks to inspect or copy pursuant to this Consent Order, Respondent shall identity the 

document, the privilege claimed, and the basis therefor in writing. For the purposes of this 

Consent Orde1', privileged documents are those documents exempt from discovery from the 

United States in litigation under the Federal Rules of Civi] Procedure. Respondent shall not 

asse1t a privilege with regard to analytical, sampling and monitoring data. 

XI. RECORD PRESERVATION 

32. Respondent agrees that it shall preserve, during the pendency of this Consent 

Order and for a minimum of at least six (6) years after its termination; all data, records and 

documents in its possession or in the possession of its divisions, officers, directors, employees, 

agents, contractot;s, su.ccessors, and assigns which relate in any way to this Consent Order or to 

solid and/or hazardous waste management and/or disposal at the Facility. After six (6) years, 

Respondent shall make such records available to EPA for inspection or shall provide copies of 

such records to EPA. Respondent shall notify EPA at least thirty (30) calendar days prior to the 

proposed destruction of any such records, and shall provide EPA with a reasonable opportunity 

to inspect, copy and/or take possession of any such records. Respondent shall not destroy any 

record to which EPA has requested access for inspection and/or copying until EPA has obtained 

such access or withdrawn its request for such access. Nothing in this Section shall in any way 

limit the authority ofEPA under§ 3007 of RCRA, 42 U.S.C. § 6927, or any other access or 

information-gathering authority. 

XII. PROJECTCOORDINATORS 

34. EPA hereby designates Leonard Hotham as the EPA Project Coordinator. 

Respondent hereby designates Stephen Fleming, P .E. as its Project Coordinator. Respondent 

will notify EPA within ten (10) calendar days of the effective date of this Consent Order, in 

writing, of a change in the Project Coordinator it has selected. Respondent's legal counsel shall 

not serve as Respondent''s Project Coordinator. Each Project Coordinator shall be responsible for 

overseeing the implementation of the Consent Order. The EPA Project Coordinator will be 

EPA's primary designated representative at the Facility. To the maximum extent possible, all 

communications between Respondent and EPA, and all documents, reports, approvals, and other 

correspondence concerning the activities performed pursuant to the terms and conditions of this 

Consent Order, shall be directed through the Project Coordinators. 

35. Each patty agrees to provide at least seven (7) calendar days written notice to the 

other party prior to changing Project Coordinators. 

36. The absence of the EPA Project Coordinator from the Facility shall not be cause 

for the delay or stoppage of Work. 
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XIII. NOTIFICATION 

37. Unless otherwise specified, repmts, correspondence, approvals, disapprovals, 

notices, or other submissions relating to or required under this Consent Order shall be in writing 

and shall be sent as follows: 

A. One (I) hard copy and one (1) electronic copy shall to be submitted to: 

Leonard Hotham 
U.S. Environmental Protect1011 Agency 
Region III, Mail Code 3LC20 
1650 Arch Street 
Philadelphia, Pennsylvania 19103-2029 
Telephone# 215-814-5778 
E-mail: hotham.leonard@epa.gov 

B. One ( l) copy of all documents to be submitted to EPA shall also be sent to: 

Mr. Ed Hammerberg 
. Maryland Department of the Environment (MOE) 

Waste Division and Utilization Program 
1800 Washington Blvd., Suite 645 
Baltimore, MD 21230 

3 8. Any notice, report, certification, data presentation, or other document submitted 

by Respondent pursuant to this Consent Order whi.ch discusses, describes, demonstrates, or 

supports any finding or makes any representation concerning Respondent's compliance or 

noncompliance with any requirement of this Consent Order shall be certified by a responsible 

corporate officer or a duly authorized representative of a responsible corporate officer. A 

"responsible corporate officer" means: (a) a president, secretary, treasurer, or vice-president of 

the corporation in charge of a principal business function, or any other person who performs 

similar policy or decision-making functions for the corporation, or (b) the manager of one or 

more manufacturing, production, or operating facilities employing more than 250 persons or 

having gross annual sales or expenditures exceeding $25 million (in second quarter 1980 

dollars), if authority to sign documents has been assigned or delegated to the manager in 

. accordance with corporate procedures. A person is a "duly authorized representative" only if: 

(l) the authorization is made in writing by a person described above; (2) the authorization 

specifies either an individual or position having responsibility for overall operation of the 

regulated facility or activity (a duly authorized representative may thus be either a named 

individual or any individual occupying a named position); and (3) the written authorization is 

submitted to the Project Coordinator designated by EPA in Section XII ("PROJECT 

COORDINATORS'') of this Consent Order. 
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39. The certification required by Paragraph 38, above, shall be in the following form: 

I certify under penalty of law that this document and all attachments were prepared under my 

direction or supervision in accordance with a system designed to assure that qualified personnel 

properly gather and evaluate the information submitted. Based on my inquiry of the person or 

persons who manage the system, or those persons directly responsible for gad1.ering the· 

information, the information submitted is, to the best of my knowledge and belief, true, accurate, 

and complete. J am aware that there are significant penalties for submitting false information, 

including the possibility of fine and imprisonmet)t fol' knowing violations. 

Signature: 

Name: 

Title: 

XIV. DELAY IN PERFORMANCE/STIPULATED PENALTIES 

40. Unless thel'e has been a written modification of a compliance date by EPA, or 

excusable delay as defined below in Section XVI ("FORCE MA.lEURE AND EXCUSABLE 

DELAY"), in the event that Respondent fails to comply with the requirements set forth in this 

Consent Order and this Section XIV, Respondent shall pay stipulated penalties, as set fo1th 

below, upon receipt of written demand by EPA. Compliance by Respondent shall include 

commencement or completion, as appropriate, of any activity, plan, study or report required by 

this Consent Order and in the manner required by this Consent Order and within the specified 

time schedules in and approved under this Consent Order. Stipulated penalties shall for failure to 

co;t1mence, perform, complete Work., submit a deliverable (Submission"), or for any failme to 

comply with this Consent Order as required herein: $500 per day for one to seven days or part 

thereof of noncompliance, and $1,000 per day for each day of noncompliance, or part thereof-: 

thereafter. 

41. Whether or not Respondent has received notice of a violation, stipulated 

penalties shall begin to accrue on the date that complete performance is due or a vi.olation occurs, 

and shall continue to accrue until an.d through the correction of the violation. Nothing herein 

shall p1·event the simultaneous accrual of separnte stipulated penalties for separate violations of 

this Consent Order. 

42. All penalties owed to EPA under this Secti.on shall be due within thirty (30) 

calendar days of receipt of a demand for payment unless Respondent invokes the dispute 

resolution procedures under Section XV, below. Such notification shall describe the 

noncompliance and shall indicate.the amount of penaltjes due. Interest shall begin to accrue on 

the unpaid balance at the end of the thirty (JO) calendar day period and shall accrue at the United 
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States Tax and Loan Rate. 

43. All penalty payments_ shall be made by certified or cashier's check payable to the 
Treasurer of the United States of America and shall be remitted to: 

U.S. Envii;onmental Protection Agency 
Fines and Penalties ' 
Cincinnati Finance Office 

' . PO Box 979077 
St. Louis, MO 63197-9000 

All payments shall reference the name of the Facility, Respondent's name and address, and the 
EPA Docket Number of this Consent Order. Copies of the transmittal of payment shall be sent 
simultaneously to the EPA Project Coordinator and the Regional Hearing Clerk (3RC00), U.S. 
Environmental Protection Agency, Region III, 1650 Arch Street, Philadelphia, Pennsylvania 
19103-2029. 

44. Respondent may dispute EPA's demand for payment of stipulated perialties for 
any alleged violation of this Consent Order by invoking the dispute resolution procedures below 
under Section XV ("DISPUTE RESOLUTION"). Stipulated penalties shall continue to accrue 
for failures specified in Paragraph 40 which continue, but need not be paid, for any alleged 
noncompliance which is the subject of dispute resolution during the period of such dispute 
resolution. To the extent that Respondent does not prevail upon resolution of the dispute, 
Respondent shall remit to EPA within seven (7) calendar days of receipt of such resolution any 
outstanding penalty payment, including any accrued interest, in the manner described above in 
Paragraph 42 of this Section. to the extent Respondent prevails upon resolution of the dispute, 
no penalties shall be payable. 

45. Neither the filing of a p~tition to resolve a dispute nor the payment of penalties 
shall alter in any way Respondent's obligation to comply with the requirements of this Consent 
Order. 

46. The stipulated penalties set forth in this Section XIV shall not preclude EPA from 
pursuing any other remedies or sanctions which may be available to EPA by reason of 
Respondent's failure to comply with any of the requirements of this Consent Order. 

XV. DISPUTE RESOLUTION 

47. If Respondent disagrees, in whole or in patt, with any EPA disapproval, 
modification or other decision or directive iriade by the Land and Chemicals Division (LCD) 
pursuant to this Consent Order, Respondent shall notify the Director of LCD in writing of its 
objections, and the basis for such objections, within fourteen (14) calendar days of receipt of 
LCD's disapproval, decision or directive. Such notice shall set forth the specific points of the 
dispute, the position which Respondent asse1ts should be adopted as consistent with the 
requirements of this Consent Order, the basis for Respondent's position, and any matters which it 
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considers necessary for LCD1s determination. LCD and Respondent shall have an additional 

fourteen (14) calendar days from the n::(;dpt by LCD of the notification of objection, during 

which time representatives of LCD ,and Respondent may confer in person or by telephone to 

resolve any disagreement. ~fan agreement is reached, the resolution shall be written and signed 

by an authorized representative of each party, In the event that resolution is not reached within 

this fourteen (14) calendar day period, LCD will fo.rni.sh to Respondent, in writing, its decision 

on the pending dispute. 

48. The invocation ·of fonnal dispute resolution procedures under this Section XV 

shall not extend, postpone or affect in any way any obligation of Respondent under this Consent 

Order unless EPA determines otherwise. Stipulated penalties with respect to the disputed matter 

shall continue to accrue but payment shall be stayed pending resolution of the dispute. 

Notwithstanding the stay of payment, stipulated penalties shall accrue from the first day of 

noncompliance with any applicable provision of this Consent Order. In the event that 

Respondent does not prevail on the disputed issue, ·stipulated penalties shall be assessed and paid 

as provided in Section XIV ("DELAY IN PERFORMANCE/STlPULATED PENALTIES"). 

49. Notwithstanding any other provisions of this Consent Order, no action or decision 

by EPA, including, without limitation, decisions of the Director of Land and Chemicals 

Management Division, Region III, pursuant to this Consent Order, shall constitute final agency 

action giving rise to any right to judicial review prior to EP Ns initiation of a judicial.action to 

compel Respondent1s compliance with this Consent Order. 

XVI. FORCE MAJE URE AND EXCUSABLE DELAY 

50. Respondent shall perform the requirements of this Consent Order in the manner 

and within the time limits set forth herein, unless the performance is prevented or delayed by 

events which constitute a force majeure. Respondent shall have the burden of proving such a 

force majeure. A force majeure is defined as any event arising from causes not reasonably 

foreseeable and beyond the control of Respondent, which cannot be overcome by due diligence 

and which delays or prevents performance in the manner or by a date required by this Consent 

Order. Such events do not include increased costs of performance, changed economic 

circumstances, reasonably foreseeable weather conditions 01· weather conditions which could 

have been,overcome by due diligence, or failure to obtain federal, state, or local permits unless 

applications for such permits were submitted in a timely and complete fashion and such permits 

were not issued, through no fault of Respondent. 

51. Respondent shall notify EPA, in writing, within seven (7) calendar days after it 

becomes or should have become aware of any event which Respondent claims constitutes a force 

majeure. Such notice shall estimate the anticipated length of delay, including necessary 

demobilization and remobihzation, it-, cause, measures taken or to be taken to prevent or 

· minimize the delay, and an estimated timetable for implementation of these measures. Failure to 

comply with the notice provision of this Section shall constitute a waiver of Respondent's right to 

assert a force majeure claim with respect to such event. In addition to the above notification 

.. 
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requirements, Respondent shall undertake all reasonable actions to prevent or to minimize any 
delay in achieving compliance with any requirement of this Consent Order after it becomes or 

should have become aware of any event which may delay such compliance. 

52. If EPA determines that there is excusable delay because the failure to comply or 

delay has been or will be caused by a force majeure, the time for performance of that 
requirement of this Consent Order may be extended, upon EPA approval, for a period equal to 

the delay resulting from such force majeure. 'Ibis shall be accomplished through an amendment 
to this Consent Order pursuant to Section XXII ("SUBSEQUENl MODIFICATION"). Such an 
extension shall not alter the schedule for perfonnance or completion of any other tasks required 
by this Consent Order, unless these tasks are also specifically altered by amendment of the 
Consent Order. In the event that EPA and Respondent cannot agree that any delay or failure has 
been or will be caused by a force majeure, or if there is no agreement on the length of the 
extension, Respondent may invoke the dispute resolution procedures set forth in Section XV 
("DISPUTE RESOLUTION"). . 

XVII. RESERVATION OF RIGHTS 

53. EPA expressly reserves all rights and defenses that it may have, including the 

right both to disapprove of Work performed .by Respondent pursuant to this Consent Order, to 
require that Respondent correct and/or perform any Work disapproved by EPA, and to request 
that Respondent perform tasks in addition to those stated in this Consent Order and.the 

documents incorporated hereunder. 

54. EPA hereby reserves all of its statutory and regulatory powers, authorities, rights 
and remedies, both legal and equitable, including any which may pertain to Respondent's failure 
to comply with any of the requirement,; of this Consent Order, i.ncluding, without limitation, the 
assessment of penalties under Section 3013 of RCRA, 42 lJ.S.C. § 6934. This Cons_ent Order 
s_hall not be construed as a covenant not to sue, or as a release, waiver or limitation of any rights, 
remedies, powers and/or authorities, civil or criminal, which EPA has under RCRA, CERCLA, 
or any other statutory, regulatory or common law authority. 

55. Compliance by Respondent with the terms of this Consent Order shall not relieve 

Respondent of its obligations to comply with RCRA or any other applicable local, state, or 
federal laws and regulations. 

56. The s1gning of this Consent Order and Respondent's consent to comply shall not 
limit or otherwise preclude EPA from taking additional enforcement action purs1,1ant to RCRA, 
including, but not limited to, Section 3013 of RCRA, 42 U.S.C. § 6934, or any other autho1ity, 
should EPA determine that such action is warranted. Respondent's willingness to enter into and 
comply with the Consent Order does not serve as an admission of any fact or of liability to 

EPA or any other person. 

57. This Consent Order is not intended to be, nor shall it be construed as, a permit. 

This Consent Order does not relieve Respondent of any obligation to obtain and comply with any 

local, state, or federal permit or approval. · 

~l 
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58. EPA reserves the right to perfonn any portion of the Work consented to herein or 
any additional site characterization, feasibility study, and response/correctiye actions it deems 
necessary to protect public health or welfare or the environment. EPA may exercise its authority 
under RCRA, CERCLA or any other authority to undertake or require the performance of 
response actions at any time. EPA reserves the right to seek reimbursement from Respondent for 
costs incurred by the United States in connection with any such response actions. 
Notwithstanding compliance with the terms of this Consent Order, Respondent is not released 
from liability, if any, for the costs of any response actions taken by EPA. Respondent reserves 
all rights and defonses it may have with respect to any such action by EPA and makes no 
admission of liability as to such action by EPA. 

59. EPA reserves whatever rights it may have unde1: CERCLA or any other law, or in 
equity, to recover from Respondent any costs incurred by EPA in overseeing the implementation 
of this Consent Order. Respondent reserves all rights and defenses it may have with respect to 
any such action by EPA, and makes no admission of liability as to such action by EPA. 

XVIII. OTHER CLAIMS 

60. · Nothing in this Consent Order shall constitute or be construed as a release by EPA 
of any claim, cause of action or demand in law or equity against any person, firm, partnership, or 
corporation, or other entity for any liability it may have arising out of or relating in any way to 
the generation, storage, treatment, handling, transportation, release, or disposal or any hazardous 
constituents, hazardous substances, hazardous wastes, solid wastes, pollutants, or contaminants 
found at, taken to, or taken from the Facility. Except as specified in this Consent Order, nothing 
in this Consent Order shall constitute or be construed as a release, waiver or ~dmission by 
Respondent in any claim, cause of action or demand in law or equity by any person, firm, 
partnership, corporation or other entity, other than EPA. 

XIX. OTHER APPI.,I CABLE LAWS 

61. A_ll actions required to be taken pursuant to this Consent Order shall be 
undertaken in accordance with the requirements of all applicable local, state, and federal laws 
and regulations. Respondent shall obtain or require its authorized representatives to obtain all 
permits and approvals necessary under such laws and regulations. 

XX. INDEMNIFICATION OF THE UNITED ST ATES GOVERNMENT 

62. Respondent agrees to indemnify and save and hold harmless the United States 
Govenunent, its agencies, depaiiments, agents, and employees, from any and all claims or causes 
of action arising from or ·on account of acts or omissions of Respondent or its agents, 
independent contractors, receivers, trustees, and assigns in carrying out activities required by this 
_Consent Order. This indemnification shall not be construed in any way as affecting or limiting 
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the rights or obligations of Respondent or the United States under their various contracts. The 
United States shall not be deemed to be a party to any contract entered into by Respondent for 
the purpose of carrying out any activities required by this Consent Order. 

XXI. NOTICE OF NON-LIABILITY OF EPA 

63. EPA shall not be deemed a party to any contract involving Respondent and 
relating to activities at the Facility and shall not be liable for any claim or cause of action arising 
from or on account of any act, or the omission of Respondent, its officers, employees, 
contractors, receivers, trustees, agents or assigns, in carrying out the activities required by this 
Consent Order. 

XXII. SUBSEQUENT MODIFICATION 

64. Except as provided in Paragraph 66, below, this Consent Order may be amended 
only by mutual agreement of EPA and Respondent. Any such an1endment shall be in writing, 
shali be signed by an authorized representative of each party, shall have as its effective date the 
date on which it is signed by EP ~' and shall be incorporated into this Consent qrder. 

65. All Submissions required by paragraph 64 are, upon written approval by EPA, 
incorporated into this Consent Order. Any noncompliance with such EPA-approved 
Submissions, and attachments shall be considered a violation of this Consent Order and shall 
subject Respondent to the stipulated penalty provisions included in Section XIV ("DELAY IN 
PERFORMANCE/STIPULATED PENALTIES"). 

66. Minor modificatioi1s in the studies, techniques, procedures, designs or schedules 
utilized in carrying out this Co.nsent Order and necessary for the completion of the project may 
be made by written agreement of the Project Coordinators. Such modifications shall have as an 
effective date the date on which the agreement is signed by the EPA Project Coordinator. 

67. No informal advice, guidance, suggestions, or comments by EPA regarding 
reports, plans, specifications, schedules, and any other writing submitted by Respondent shall be 
construed as relieving Respondent of its obligation to obtain written approval, if and when 
required by this Consent Order. 

XXIII. SEVERABILITY 

68. If any provision or authority of this Consent Order or the application of this 
Consent Order to any party or circumstance is held by any judicial or administrative authority to 
be invalid, the application of such provision to other pruties or circumstances and the remainder 
of this Consent Order shall not be affected thereby and shall remain in full force. 
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XXIV. TERMINATI.ON AND SATISFACTION 

69. The provisions of this Consent Order shall be deemed satisfied upon Respondent's 
teceipt of written notice from EPA that Respondent has demonstrated, to the satisfaction of EPA, 
that the CMIP, and any additional tasks imposed by EPA to be required pursuant to this Consent 
Order, have been satisfactorily completed. This-notice shall not, however, terminate . 
Respo11dent1s obligation to comply with its continuing obligations hereunder i11.cluding, but not 
limited to, Sections XI ("RECORD PRESERVATION"), XVII ("RESERVATION OF 
RIGHTS"), XVIII ("OTHER CLAIMS"), XIX ("OTHER APPLICABLE LAWS"), and XX 
("INDEMNIFICATION OF THE UNITED STATES GOVERNMENT"). 

XXV. ATTORNEYS' FEES· 

70,. The Respondent shall bear its own costs and attorneys fees. 

XXVI. EFFECTIVE DATE 

71. The Effective Date of this Consent Order shall be the date on which a true and 
correct copy of this Consent Order is received by Respondent. 

XXVII. CERTIFICATION OF SIGNATURE 

72. The undersigned representative of Respondent certifies that it is fully authorized 
to enter into the terms and conditions of this Consent Order and to bind the party it represents to 
th.is document. 

IT IS SO AGREED AND ORDERED: 

BY: 
JOHN ARMSTEAD 
DIRECTOR, LAND AND CHEMICALS DIVISION 
UNITED ST A TES ENVIRONMENT AL 
PROTECTION AGENCY 
REGION III 
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