
}/ray 10,2021

Michael S. Regan, Administrator

U.S. Environmental Protection Agency

Om* "i,ft Administrator' Mail Code: 1101A

iioo r"ntttYlvania Avenue, N'w'
Washington, DC 20460

re gan. michael@ePa' go't

Via Certifi.ed Mail and Email

Re:

Dear Administrator Regan:

This letter is submitted on behalf of Sierra Club, Environmental Inte gritY Project, and

Resources Defense Council (*NRDC"), to provide notice under 42 U.S.C' $ 760a@) of
Natural Environmental Protection
our intent to sue for "a failure of the Administrator of the U.S.

Agencyl to perform anY act or dutY under [the Clean Air Actl which is not discretionary with the

Administrator ." 42 U.S.C. $ 760a@)Q). rhis notice is provided to You in your offrcial caPacrtY

as Administrator of the U'S' Environmental Protection Agency ("EPA") as a prerequisite to

civil action.42 c.$ 7604(b)Q);40 C.F .R. Part 54. As detailed below, EPA has

failed to duties to implement the startuP, shutdown, and malfunction

(*ssM") state imPlementation plan ("SIP") Call, 80 Fed. Reg. 33,840 (June 12, 2015), and

prohibit dangerous air pollution spikes from SSM events at industrial facilities. This is a serious

environmental justice issue that EPA has recognized disProPortionatelY affects communities of

60.DayNoticeoflntenttoSuetheU.S.EnvironmentalProtectionAgencyfor
FailuretoPerformNondiscretionaryooti"'toImplementthe2015ssMSIP-C"n 

norc under the Clean Air Act

t

color and low-income communities'

EPA should immediately fulfi1lthese mandatory duties to make good on the

Administration,s promise to protect fenceline communities. The massive bursts of air pollution

during SSM events profoundly affect t *Uy-*a-Aoy"ffi{ community members' harming their

health and gravely diminishing their q*rityortife. Personal stories recounting the real-world

consequences of SSM events ire wetl-documented and recognized'by EPA' See e'g'' 80 Fed'

Reg. at 33,850 * ".ii 
("th" r.rrlts of automatic and discretionary exemptions in SIP provisions'

and of other provisions that interfere with effective enforcement of SIPs, are real-world

consequencei thut adversely affect public health'")'

Through SIps containing unlawful exemptions and affirmative defense provisions, states

have allowed large polluters toiiotate clean Air Act emission limitations and pollute

surrounding "o.**rities 
during ssM events with impunity. In 2015, the obama-Biden

administration issued a nationdde rule making clear that state-created affrmative defenses,

director,s discretion provisions, and exemptio* are not consistent with the clean Air Act and

issued a..SIp Call. requiring 36 states to iliminate these unlawful provisions. 80 Fed' Reg'

33,840. In doing so gpe ,rti"d on the D.C. Circuit's decisions in Sierra Club v' EPA' 551F '3d
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1019, 1027-28(D.C. cif. 2008), afldNRDC v. EPA'74gF'3d1055', 1062-64 (D'C'Cir' 2014)',

which conf*med that the Act prohibits isrrl exemptions and affrrmative defenses, respectively'

See, e.g.,80 Fed. Reg. at 33,874,13,8^q9' Since ZOil 
'however' 

progress has stalled on the

i*potti"t work of implementing the SIP Call'

RemovingSSMloopholeswillbuildonimportantworktheobama-Bidenadministration
began and help deliver cleaner air and ,ur"i"rigrruorhoods for overburdened communities acfoss

the countrY.

L FAILURE TO MAKE FINDING OF FAILURE TO SUBMIT FOR THIRTEEN

STATES AND AIR DISTRICTS

The 2015 SSM SIp Call required states to submit their revised state plans to EPA within

18 months, by November22,2016' 80 Fed' Reg' at 33'840'

After states submit proposed SIPs to EPA, the next step is for !n{Jodetermine 
whether

a SIP submittal is administratively "o*pftt". 
42 U'S'C' $ 7410(kX1XB)'If' six months after a

submittal is due, a state has failed to ,oor-ii*y required SIp submittal, and there is no submittal

that may be deemeJua-irrirt utirely complete, EPA must make a determination that the state

failed to submit tdrA;; sIP suumiuai . Id.Thrsdetermination is referred to as a "finding of

failure to submit."

As detailed in Exhibit 1 at Table 1, thirteen states and air disticts have ienored the SSM

slp calr mandate and have not submittea'sp revisions to EpA in response to th; sIP call.1

More than six months have passed since the November22,2016 due date forthese submittals'

V.i gpa has not issued the statutorily mandated finding of failure to submit' EPA must

immediately issue a finding of failure to submit for theie states and air districts' 42 u's'c' $

74lo(kxlxB).

u.FAILUREToAPPR0VEoRDISAPPROVESTATEIMPLEMENTATION
PLAFT SUBMISSIONS FOR 28 STATES AND AIR DISTRICTS

As shown in Exhibit 1 at Table z,Ep|has also failed to take final action upon 28 state or

air district proposals submitted in response to the sIP call.2If EPA fails to make a completeness

finding six months after receipt of a Stp submission, the submission is "deemed by operation of

law" to meet the minimum statutory criteria. 42 u.s.c. $ 7410(kx1)(B). Once that happens' EPA

must act within 12 months to approve in part or in full, conditionally approve, or disapprove the
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SIP revisio t. See42 U.S'C' $ 7410(kX2)-(4)'y9r: FT llt"nths 
have passed since these 28

responsive SIp revisi,o* *i. submiuei. bi, e*t itit 1 at Tabre 2-yetEpA has not taken any

finar action o' trr"*. ppe must act ,*ifit i*i"* and take final action upon those state

;;;;*1t i"r compliance withthe 2015 SIP Call'

Many of the state's proposed responses t9 q". SIP Calt did not comply with the sIP Call

ru}e's requirements *J *" *iconsistent with the Clean Air Ac1 In acting on the state

proposals, Sierra Cfi *g;tt+-to tut 
" 

,"to'e look at all proposed SIP revisions and' in doing

so, conside, "o.rr"nt, 
,riU-itt d by environmental and community gfoups 9n 

the proposed SIP

submittals, as well as EPA',s own coillments. FOr yo,r convenience, attached are Sierra club's

comments on the proposed ssM slp curr ,"t-itirs for Alaska, Aizona"DeJlware, the District

of Columbiq Georgia, Louisiana, Mi""";;t4 Mississippi, North Carolina' Oklahoma' Texas' and

West Virginia, and EPA'' commentt o" tf," p'oforyaL-Sfr'f SIP Call submittals for Colorado'

Georgia, Mississippi, and West Virgi*.uGripxtriUit-Z1..Attached are also the NAACP's

comments on the Mississippi proposed slvr srp can submittal and Environmental Integfty

project,s comments on thi 1"i* proposed ssM sIP call submittal.

As required by 40 C'F'R' $ 54'3, the persons giving notice are:

Siena Club
2101 Webster Street, Suite 1300

Oakland, CA946l2

Environmental IntegritY Project

1000 Vermont Avenue, NW, Suite 1100

Washington, DC 20005

Natural Resources Defense Council

40 West 20th Street, l lth floor

New York, NY 10011

while EPA regulations require this information, please direct all correspondences and

commtrnications regarding thit matter to the undersigned counsel'

The above-listed orgarizations hereby give notice of their intent to file suit 60 days from

the postmark of thisietter ti compel gpa to"pJrrorm its laldatory duties under the clean Air

Act and promptry irr"" 
" 

n"ai"g orruil*" to submit to the 13 states and air districts tlrat have

ignored the SSM Sfp Ca11 maniate, and act to approve or disapprove the 28 SIP revisions

submitted in response to the SSM SIp Call. We would welcome the opportunity to discuss the

basis for this notice letter and explore opiio"r for resolution of these claims without litigation' If
that is of interest to EPA, pleasetontact the undersigned counsel'

Thank you for your prompt attention to this matter'

J



SincerelY,

/s/ Andrea Issod

Andrea Issod
Siena Club
2101 Webster Street, Suite 1300

0akland, CA946L2
(4rs) 977-ss44
andrea.issod@sienaclub' org

Counselfor Sieta Club

lsl
Patton DYcus

Environmental IntegritY Project

315 W. Ponce de Leon Avenue, Suite 842

Decatur, GA 30030
(404) 446-6661
pdycus @environmentalinte grity' org

Couns el for Environmental Inte grity Proi ect

/s/ Emily Davis
Emily Davis
Naturat Resources Defense Council

111 Sutter Street, 21st floor
San Francisco, CA 94rc4
(415) 87s-6100
edavis@nrdc.org

Counselfor Natural Resources Defense Council
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Exhibit 1



Table 1: States That DidNot Respond to the 2015 SIP Call

No
No
No

SanCA No
of No

No
No
No

Ohio No
No

South No
T No

No
WCAAS



Tabre 2: States with Submitted slp proposals but No Final Rule

1lsl20l7YesAlaska Revisions,
EnvironmentalArizona

Quality

PlanAirof ArizonaApproval
ofDepartment

Air QualityCountYand Maricopa
12A13084FR82

1111712016YesArizona

Revisions,
of EnvironmentalArizona

AirMaricoPa

PlanAirArizonafoApproval
Department

QualitYand CountyQuality
2077)09,1 3084FR (Mar.82Department,

Lyt812016YesArizona - MaricoPa

Revisions,Air
Air

Imperial

PlanofCaliforniaApproval
DistrictControlPollutionKernEastern
ControlPollutionAirand County

01 2012029sFR82

t21612016YesCalifornia - Eastern

Kern

Revisions,AirCalifornia
District

PollutionAirImperial

PlanofApproval
ControlAir PollutionKernEastern

Controland County
1200 120295FR82

3lz&D}rcYesCalifornia -
Imperial

N/Atll2r12016YesColorado N/AtU26l20t6YesDelaware N/A1112212016YesFlorida NIAtul712016Yes
N/A111r412016YesIndiana N/Ar1l22l2arcYesKansas N/Atllr712016Yes
N/A11D212016YesLouisiana N/A0512112019YesMaine N/A217120L7

(Commitment to
comply w/ SIP
Call submittedon
111151201

YesMichigan

N/Atll2znarcYesMinnesota N/A11128/2016YesMissouri N/A1111712016Yes
Administrative Rule Revisions:tr466ano

17.8.3 82 FR 16770 201
71612016YesMontana

N/At712212016YesNorth Carolina NiA$12712016YesNorthDakota N/A1011312016YesNew Mexico N/Ar011712016YesNM - Albuquerque-
Bernalillo NiA111712016YesOklahoma

N/A



N/A6t1l4l2o1
Yes

South
N/A

Yes
Yes N/AI11Yes NIA
YesWest
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C*rmrnents oc! Fnopeis*d SSiryE SIP Calt SuhEnrttals

Fag*SateState
{lCIm'imreitts

{ii} 11il114116Aiaska
Sien"a Clul:

00510/10/i6Arizona
Sierra Lllub

008410117Arizona, MalieoPa CountY-
Sierra Ciutr

01?I
t1lliltCoicradoEPA Region S

0191fr25,16Ilelaware
Sierra Club

r:)3 i3t24117Ilistriet r:f {lolumbia
Sierra Club

{}45fi+/lDGeorgiaSi*rr;r Club, Cree:':L'arv

CIs03l8i 1 $Geargia
Sierra Ch"rb, Greenl-ar'v

(provided as l-ixhibit tr to Sl'tri 1{:

CIA Conxlrerrts)
06i5/1 1/16Georgia

EPA
0678/3/16Lcuisiaria

Siema Cl*b, Louisiana
Enoiton**ntal Action Netr+'ork'

Concsrrlcd Citizens of MuqPhY

079fitql16h'iinn*sotaSierra Clutr
0$8qlffil16

ivlississiPPi
Siema Club

{}{}7t)t1611.6
&.4rssissiPPiHF;\ Region 4

1009126116F",lississipPilrlA..\CF
I {t 1i0l5i i{iIr,{ississiPPiSiena {jlut:
111orot il1{;hiorth Caroiina

Sierra Ciutr
(,uvith*ut attaehments)

12]lU2{}16*klaltuma
Sier::a flul:

rallJ r8i 8i 16
TexasSi*ma Clut:

i338l2l1itTe::asEn',,ir*urnental Integriry Froj eet



7l28lt6West Virginia
EPA Region 3

1448lU16WestVirginiaSierra Club
(without attachments)
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0i}1

SIERR&
ett}e

Subrnitted via email to rebeeea'smith@alaska' 
gav

L)*it_)b*r i4" 2Crtr6

Sierra Ciuh Comrrnents on,Alerska,s?roposai 
to Revise lE AAC 5,,"24s{h}, Exeess

F.rnissions *ue*suuili;ffi' n***"*t *its ;Ac 5o,'24,, frorus s[H]
RE:

AI}EC.

tI" HFA's SSh'e ggP CA{'E*

EFA,s s$h4 slp caltr requires 3{:r states, inciurii*g Aiaska, t{} reln{}ai* iir:ni their slFs

sxe.mlrrions un* o*nrioxirf,a*?*o*** rt o, ul'r'i* in*r,urrii t*niii-- io poliute rt:e rr"ir rvittrr.iut

eollseqlienc*u *t *n rt us* faeilities starruf, sirut .tr*rvn. ", 
-;;;r;ee rirati'uncti'*s' B0 Feri'

Res. 31.840 (.tune ,2, z*sl. [iPA fr:mllh;;;;p; "'# y'niuions that exe,'ipl enrissi*iis duri*g

suc*h events-like Al"ku'u **'ent sLl: -'- '.,r'-"*iuriv 
inoJ*q*ate to meet ciean Air Aet

req*ire*renrs. /rj. 
'n 

aciditi*n to,*quiri':'g;; 36 tt-t-l "i"t*;;,it 
coniain thcse *xemptiotis or

*ftirnrative det"ense provisions * 1::]:t;-rir*i* 
p'ot'i'ion* it#'r'eir slPs" the sl* cali aisct

revises EpA.s policy for strF pror,isioRs addressr*g exeess ;il;;; ai,rirrg ssfotr eveiits' Jd" The

srp c*li alior.+s -r-;:, ;;;;,,ir,* t,, ,uu"'i-**o'iu*i sT--til ii'pa' *''hieh is the n'riixir$urn 111T1*

allorvatile under 
'n-?-*'"*-'iii' 

u'33'8;t;42 U'S'C' $ 7410(kX5)'

L





Exhibit 2
151

'l'hiink y*u. anrl pl*a:*e rl* n$t hesitatc 1(} contact th{: undcrsignetl witlr *ny

qu€-Eti$n-q ar tiidiscu*s iht: 
"t*tt*us 

raised *ithsr herc'

SincerelY*

lsl L*e

St*if-Att*me1'
$ierru tllutr
50I; Street" NW, 8th lrloor
Wa*hinglon" IX-::$B$I
{}02} s?5-6??5
hri d g*t. I ec r...qils i c n":nc I uh"t:rg

I
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