2023 Final Clean Water Act Section 401 Water Quality Certification
Improvement Rule
Response to Comments Document

This Response to Comments Document, together with the preamble to the final Clean Water Act Section
401 Water Quality Certification Improvement Rule, presents responses of the U.S. Environmental
Protection Agency (EPA) to the comments received on the proposed rule, 87 FR 35318.

In finalizing the proposed rule, the Agency reviewed and considered approximately 27,000 comments
received on the proposed rulemaking from a broad spectrum of interested parties. Commenters provided a
wide range of feedback on the proposal, including the substantive and procedural aspects of the
certification process, how the proposed rule would impact stakeholders, and the legal basis for the
proposed rule. EPA fully considered these comments and addressed all significant issues raised therein,
including revising the rule to reflect the best interpretation of the text of section 401, provide clarity, and
support an efficient certification process that is consistent with the water quality protection and
cooperative federalism principles central to Clean Water Act section 401.

To prepare this document, the Agency summarized comments by 16 topics and developed responses to
the summarized comments. In this document, the Agency’s responses appear in bold text. The responses
presented in this document respond to comments that are not otherwise addressed in the preamble and, in
some instances, supplement the preamble’s responses to key issues raised in comments. Some
commenters resubmitted comments from previous rulemakings (i.e., 2019 proposed rule) and/or input in
response to the Agency’s Notice of Intention (NOI) to Revise the 2020 Rule. EPA summarized this
previous input and addressed it as necessary in this Response to Comments Document. However, the
Agency notes that some prior input is now out of scope or otherwise not relevant to the current
rulemaking.

Although portions of the preamble to the final rule are paraphrased in this document where useful to add
clarity to responses, the preamble itself is the definitive statement of the Agency’s rationale for the final
rule. To the extent a response in this document could be construed as in conflict with the preamble of the
final rule, the language in the final rule preamble and regulatory text controls and should be used for
purposes of understanding the requirements and basis of the final rule.

In many instances, responses presented in this Response to Comments Document include cross-references
to responses on similar or related issues located in the preamble to the final rule, the Economic Analysis
for the Final Rule, and/or other sections of the Response to Comments Document. Accordingly, this
Response to Comments Document, together with the preamble to the final rule, the Economic Analysis
for the Final Rule, and the rest of the administrative record should be considered collectively as EPA’s
response to all of the significant comments submitted on the proposed rule.
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1 WHEN CERTIFICATION IS REQUIRED (SECTION 121.2)
1.1 Triggers for CWA section 401
111 Addition of the Phrase “From a Point Source”

Several commenters supported the proposed change to 40 CFR 121.2 to add the phrase “from a point
source.” These commenters stated that the change is consistent with applicable case law and the text and
structure of the Clean Water Act (CWA). In addition, these commenters appreciated that EPA clarified
that section 401 was triggered by a discharge from a point source versus a discharge from a nonpoint
source. One of these commenters stated that the rule needs to be explicit that point sources include
discharges from CWA section 404 dredge and fill activities because this added clarification would reduce
unnecessary water quality impacts that occur and are addressed with after-the-fact permits and/or
enforcement actions.

One commenter recommended that the Agency should retain the definition for “discharge” from the 2020
Rule in section 121.1 and incorporate equipment and construction activities associated with the discharge
of dredged or fill material that have an immediate and direct potential water quality impact into the
definition.

On the other hand, other commenters opposed the change to 40 CFR 121.2 that added the phrase “from a
point source.” These commenters pointed out that while EPA is not proposing to define “discharge” or
“point source” in the regulations, EPA refers to the definition of point source at 33 U.S.C. § 1362(14)
when discussing the trigger for section 401 certification, which defines “point source” to mean a discrete
conveyance from which “pollutants are or may be discharged.” Thus, by adding the phrase “from a point
source,” the commenters asserted that EPA is implicitly requiring the addition of a pollutant to trigger 401
certification, which is inconsistent with SD Warren where the Court concluded that the meaning of
“discharge” in section 401 is broader than “discharge of a pollutant.” The commenters stated that the
addition of the phrase “from a point source” creates confusion given that EPA has already recognized that
a discharge does not require the addition of pollutants to trigger section 401 and appears to conflict with
EPA’s concurrent proposal that the scope of review is restored to the “activity as a whole.” The
commenters recommended that EPA remove the phrase “from a point source” from the final version of 40
CFR 121.2. One commenter asserted that the phrase was unnecessary and could create confusion over
which projects require certification and suggested keeping section 121.2 in line with the statutory
language. Another commenter suggested striking “from a point source” and adding “with or without
pollutants” after discharge. A couple of commenters suggested that if EPA did not strike the phrase “from
a point source,” the rule should state that certification is triggered regardless of whether the discharge
from a point source results in an addition of pollutants.

Further, many commenters urged EPA to revise the regulation to include discharges from both point and
nonpoint sources. These commenters stated that the term “discharge” as used throughout the CWA means
something broader than discharges from point sources (citing SD Warren) given that the goal of the CWA
IS to “restore and maintain the chemical, physical and biological integrity of the Nation’s waters.” See 33
U.S.C. 1251(a). The commenters asserted that revising the regulation to include nonpoint sources will
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ensure that states and Tribes are able to exercise their section 401 authority to protect water quality at
federally licensed or permitted activities that would result in a nonpoint source discharge. One commenter
asserted that not including nonpoint sources ignores the threat that diffuse runoff poses to waterways,
while another commenter stated that nonpoint sources could account for threats that agricultural and
similar runoff pose to waterways. Another commenter stated that the statute says clearly that it applies to
“any applicant for a federal license or permit for” any activity that may result in “any discharge,” and
therefore encompasses permitted nonpoint source discharges. Similarly, a different commenter
encouraged the Agency to use the statutory language in section 401(a)(1) to describe the type of activity
that triggers 401 and asserted that limiting discharges to point sources has no basis in the statutory text.
One commenter asserted that the Federal government and the Supreme Court recognized that all
discharges trigger section 401. Another commenter argued that the Agency looked away from Congress’s
obvious intent and relied on the Ninth Circuit cases, even though it cannot stand in the place of the
Supreme Court’s more expansive definition of “discharge.” The commenter suggested that EPA should
add nonpoint sources to the regulatory text, or in the alternative, strike the reference to a point source.
One commenter said that states and Tribes should have the ability to review all federally authorized
activities, which include activities that only involve nonpoint source pollution.

Many commenters supported the change to clarify that a discharge triggering a 401 certification does not
require an addition of pollutants. On the other hand, there were some commenters who stated that the
proposed change goes beyond the plain language of CWA section 401 by eliminating the requirement that
there be an addition of pollutants to trigger the discharge requirement. These commenters stated that the
proposed change would lead to uncertainty and is too broad.

Agency’s Response: EPA is finalizing the text at section 121.2, including the phrase “from a
point source,” because it is consistent with the case law (as discussed in section 1V.A.2 of the
final rule preamble) and the Agency’s longstanding approach, and because it provides
greater clarity about the nature of discharges that trigger the need for section 401
certification or waiver. However, just as the Agency is not defining in regulation the term
“discharge” for purposes of section 401, the Agency is not providing a distinct definition of
the term “point source.” Rather, the Agency will continue to rely on the definition of “point
source” in section 502(14) of the CWA. For example, courts have concluded that
bulldozers, mechanized land clearing machinery, and similar types of equipment used for
discharging dredge or fill material are “point sources” for purposes of the CWA. See, e.g.,
Avoyelles Sportsmen’s League v. Marsh, 715 F.2d 897 (5th Cir. 1983); United States v.
Larkins, 657 F. Supp. 76 (W.D. Ky. 1987), aff’d, 852 F.2d 189 (6th Cir. 1988). On the other
hand, courts have concluded that a water withdrawal is not a point source discharge and
therefore does not require a water quality certification. See, e.g., North Carolinav. FERC,
112 F.3d 1175, 1187 (D.C. Cir. 1997) (holding that withdrawal of water from lake does not
constitute discharge for CWA section 401 purposes).

Although the Agency is retaining the same interpretation of “discharge” as the 2020 Rule,
to simplify the regulation, the Agency is removing the definition of “discharge” and instead
incorporating those definitional concepts into the regulatory text at final rule section 121.2,
which discusses when certification is required. This simpler approach will provide greater
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clarity about the nature of discharges that trigger the need for section 401 certification or
waiver.

EPA disagrees with commenters asserting that the definition of “point source” located at 33
U.S.C. 1362(14) implicitly requires the addition of pollutants. The CWA provides that a
point source is a conveyance “from which pollutants are or may be discharged.” 33 U.S.C.
1362(14). Given the language of the statute, it is reasonable for EPA to conclude that a
discharge of pollutants is not required for a conveyance to be considered a point source.
The Agency also disagrees that the requirement of a point source discharge to trigger
section 401 conflicts with the scope of review. As discussed in section IV.E of the final rule
preamble, once there is a prerequisite potential for a point source discharge into waters of
the United States, then the certifying authority may evaluate and place conditions on the
“activity,” which includes consideration of water quality-related impacts from both point
sources and nonpoint sources. EPA appreciates commenter suggestions regarding
regulatory text that states that a point source does not need to result in an addition of
pollutants. EPA is declining to add such language in the regulatory text and instead relying
on the statutory definition of “point source.” However, EPA has emphasized this point
throughout section IV.A of the final rule preamble and will continue to do so in
implementation of the final rule.

The Agency disagrees that the term “discharge” as used in CWA section 401 means
something broader than discharges from point sources or that it has no basis in the
statutory text. As discussed in section 1V.A.2 of the final rule preamble, the ONDA court
held that the “term ‘discharge’ in [section 401] is limited to discharges from point sources.”
Or. Natural Desert Ass’n (ONDA) v. Dombeck, 172 F.3d 1092, 1097 (9th Cir. 1998). EPA also
disagrees that the Federal government has recognized that all discharges trigger section
401. This was the Federal government’s position before the Ninth Circuit in ONDA, and
EPA has consistently implemented this view in rulemaking, guidance, and through its
actions pursuant to CWA section 401. EPA emphasizes that this final rule does not prevent
or limit certifying authorities from protecting their water quality from federally licensed or
permitted activities that would result in nonpoint source discharges. See 33 U.S.C. 1370.
With respect to using section 401 certifications to address nonpoint source discharges,
certifying authorities may consider water quality-related impacts from nonpoint source
discharges after determining that the project satisfies the prerequisite potential for a point
source discharge into waters of the United States.

EPA strongly disagrees that the plain language of section 401 requires that any discharge
triggering section 401 include an addition of pollutants. The CWA provides that “[t]he term
‘discharge’ when used without qualification includes a discharge of a pollutant, and a
discharge of pollutants.” 33 U.S.C. 1362(16). The CWA defines “discharge of a pollutant” to
mean “any addition of any pollutant to navigable waters from any point source.” Id. at
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1.1.2

1362(12).1 EPA and the Corps have long interpreted the definition of “discharge” in way
that gives meaning to the word “includes” in the definition. EPA and the Corps have
interpreted the definition of “discharge” to be distinct from the term “discharge of
pollutant” and therefore encompassing both the discharge without the addition of
pollutants and the “discharges of pollutants.” Additionally, as discussed in section IV.A.2 of
the final rule preamble, this interpretation is consistent with the text of the statute as
interpreted by the U.S. Supreme Court. The Agency also observes that the final rule’s
interpretation of discharge is not a change from longstanding practice, including the 2020
Rule. See 85 FR 42237 (“The EPA has concluded that unlike other CWA regulatory
provisions, section 401 is triggered by the potential for any unqualified discharge, rather
than by a discharge of pollutants.”).

Potential to Discharge

Most commenters supported the proposed rule preamble’s clarification that section 401 is triggered by a
discharge as well as a potential to discharge. Conversely, a few commenters, seeming to refer to the
proposal preamble as opposed to regulatory text, expressed concern that the addition of the word
“potential” will change the universe of projects requiring 401 certification.

1.13

Agency’s Response: EPA disagrees with commenters asserting that section 401 is not
triggered by the potential to discharge. The phrase “may result” contemplates that both the
presence of, and/or potential for, any discharge triggers the requirement for a section 401
certification. EPA’s approach is consistent with the plain language of the statutory phrase
“may result in any discharge.” This approach is also consistent with the Agency’s
longstanding implementation of section 401. See, e.g., 85 FR 42236 (“Under this final rule,
the requirement for a section 401 certification is triggered based on the potential for any
federally licensed or permitted activity to result in a discharge from a point source into
waters of the United States.”); 2010 Handbook at 4 (rescinded in 2019) (“It is important to
note that [section] 401 is triggered by the potential for a discharge; an actual discharge is
not required.”).

“License or Permit” the Potential to Discharge

Some commenters expressed support for the clarification in the proposed rule preamble that section 401 is
not triggered by state or Tribal licenses or permits because it helps to ensure that project proponents do
not go through unnecessary permitting processes beyond the scope of the CWA.

Several commenters requested clarification that the section 401 certification process only applies to
individual Federal licenses or permits. These commenters requested that EPA affirmatively state that the
section 401 certification process does not apply to verifications of Federal general permit actions; instead,

! The CWA, including section 401, uses the term “navigable waters,” which the statute defines as “the
waters of the United States, including the territorial seas.” 33 U.S.C. 1362(7). This final rule uses the term
“waters of the United States” interchangeably with “navigable waters”.
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the certification process should occur at the time the Federal general permit is issued. Another commenter
said that it is not clear how the proposed rule would apply to nationwide permits (NWPs) and state
programmatic permits, and further suggested that these water quality certifications be exempted from the
proposed rule.

At least one commenter supported EPA’s decision not to explicitly list Federal authorizations that trigger
section 401 certification.

Agency’s Response: The CWA is clear that the license or permit prompting the need for a
section 401 certification must be a Federal license or permit, that is, one issued by a Federal
agency. As discussed in section IV.A.2 of the final rule preamble, Section 401 certification is
not required for licenses or permits issued by a state or Tribe that administers a federally
approved permit program (e.g., section 402 National Pollutant Discharge Elimination
System (NPDES) permitting program or the section 404 dredge and fill permitting
program). Permits issued by states or Tribes pursuant to their authorized or approved
program are not subject to section 401 of the CWA as the programs operate in lieu of the
Federal program, under state or Tribal authorities. The state or Tribal permit is not a
“Federal” permit for purposes of section 401.

EPA disagrees with commenters asserting that the section 401 certification process only
applies to individual Federal licenses or permits, or that general permits, such as NWPs,
could be exempted from section 401 and this final rule. Section 401 is not limited to
individual Federal licenses or permits, but also extends to general Federal licenses and
permits such as CWA section 404 general permits (including Nationwide General Permits,
Regional General Permits, and State Programmatic General Permits) and CWA section 402
general permits (including the Pesticide General Permit, Multi-Sector General Permit for
stormwater discharges associated with industrial activity, and the Construction General
Permit for stormwater discharges associated with construction activity). General Federal
licenses or permits that may result in a discharge into waters of the United States are
subject to the same requirements under section 401 as an individual Federal license or
permit. Section 401 does not provide an exemption for any Federal licenses or permits that
may result in a discharge into waters of the United States. Additionally, both case law and
prior Agency rulemakings and guidance recognize that general Federal licenses or permits
are subject to section 401 certification. See U.S. v. Marathon Development Corp., 867 F.2d
96, 100 (1st Cir. 1989) (“Neither the language nor history of section 404(e) of the Clean
Water Act . . . suggests that states have any less authority in respect to general permits than
they have in respect to individual permits.”); 40 CFR 121.5(c), 121.7(d)(2), 121.7(e)(2)
(2020) (describing requirements for certification on the issuance of a general license or
permit); 2010 Handbook at 29-30 (rescinded in 2019) (discussing the application of section
401 to general permits). Accordingly, EPA cannot adopt commenter suggestions to exempt
general permits from the certification process.

Federal agencies must seek certification on general permits before the permits are issued. In
response to commenters suggesting that the certification process should occur at the time
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the Federal general permit is issued, final rule section 121.5 provides the minimum content
requirements for all requests for certification, including certification for the issuance of a
general Federal license or permit. If a certifying authority grants or waives certification for
either a CWA section 402 or 404 general permit, then entities seeking coverage under that
general permit do not need to separately seek certification before doing so. When a
certifying authority denies certification on a section 402 general permit, EPA can issue the
general permit for the jurisdictions that granted or waived certification but cannot issue the
permit for jurisdictions that denied certification. If a certifying authority grants
certification with conditions on an EPA-issued general permit, then the certification with
conditions becomes part of the general permit applicable within the certifying authority’s
jurisdiction. When a certifying authority denies certification for a CWA section 404
Nationwide or Regional General Permit, the Corps allows specific projects to be covered by
the Nationwide or Regional General Permit if the project proponent obtains certification
from the certifying authority for that project. In that instance, a project proponent would
submit a request for certification in accordance with final rule section 121.5 for individual
Federal licenses or permits. When a certifying authority grants certification with conditions
on a Nationwide or Regional General Permit, the Corps may either incorporate the
conditions into a state- or Tribe-specific version of the general permit or require the project
proponent to obtain certification from the certifying authority for that project to qualify for
the general permit.

The Agency is not providing an exclusive list of Federal licenses and permits that may be
subject to section 401. The CWA itself does not list specific Federal licenses and permits
that are subject to section 401 certification requirements. Although the Agency is not
providing an exclusive list of all Federal licenses or permits subject to section 401, EPA
recognizes that there is an array of licenses and permits that may trigger the need to seek
certification. See section IV.A.3 of the final rule preamble for further discussion on the
types of Federal licenses or permits subject to section 401.

Other Comments Related to 40 CFR 121.2

One commenter voiced support for EPA clarifying in the proposed rule’s preamble that withdrawals from
navigable waters are not discharges and therefore do not trigger Section 401, including citing court
precedent from North Carolinav. FERC, 112 F.3d 1175, 1187 (D.C. Cir. 1997). This commenter wrote
that EPA should include that clarification in the final regulatory text of the final rule.

Agency’s Response: As discussed in section I1VV.A.2 of the final rule preamble, courts have
concluded that a water withdrawal is not a point source discharge and therefore does not
require a water quality certification. However, as explained above, the Agency is not
providing a distinct definition of the term “point source” or actions that do not qualify as
point sources. Rather, the Agency will continue to rely on the definition of “point source” in
section 502(14) of the CWA.

2023 Clean Water Act Section 401 Certification Rule — Response to Comments Document
6



1.2 Whether EPA Should Establish a Process to Determine Whether an Activity May
Result in a Discharge

Some commenters asserted that EPA should develop a process for determining when a federally licensed
or permitted activity may result in a discharge and require section 401 certification. One commenter
stated that such a process would allow for consistent implementation of section 401. Another commenter
asserted that a clear process is necessary because the proposed rule would significantly increase the
number of projects requesting certification. A few of these commenters recommended specific procedures
for determining when an activity requires a section 401 certification. One commenter suggested a
minimum three-step process as follows: first, the project proponent must contact the Federal agency;
second, the Federal agency must determine whether the point source discharge will impact a water of the
United States and require a Federal license or permit, and determine whether a section 401 certification
has been categorically granted by the certifying authority; third, if the Federal agency determines that the
certifying authority did not categorically certify the activity, then the project proponent must request
certification from the certifying authority. Another commenter suggested that any procedures should
explicitly exclude unanticipated impacts to waters of the United States and projects that do not directly
discharge into a water of the United States and implement best management practices for minimizing a
discharge of pollutants into waters of the United States. The same commenter asserted that the proposed
rule did not clearly state how a project proponent can determine whether a project may result in a
discharge into a water of the United States and classify or quantify unanticipated impacts. The commenter
further argued that the use of the term “may” is problematic when considering the probability of a project
to discharge into a water of the United States and asserted that project proponents will have difficulty
estimating impacts that are not accounted for in project planning and design and will submit incomplete
or inadequate information to the certifying authority, ultimately delaying issuance of a certification.

One commenter recommended developing regulatory text that would allow, but not require, the relevant
certifying authority, Federal agency, and EPA Regional Administrator to develop a process for
determining when section 401 certification is required. Another commenter stated that the Agency should
provide a public notice and comment opportunity on any procedure to determine when certification is
required.

A few commenters suggested that EPA should develop a guidance document for project proponents that
clarifies when a federally licensed or permitted activity may result in a discharge.

Some commenters asserted that EPA should not develop a process for determining when a federally
licensed or permitting activity may result in a discharge and require section 401 certification. These
commenters argued that certifying authorities and/or Federal agencies have well-established practices and
experience determining whether an activity will require a section 401 certification, including one
commenter who asserted that an EPA-defined process could disrupt established efficiencies.

Agency’s Response: Based on comments, the Agency is not developing a specific process or
procedure for project proponents, certifying authorities, and/or Federal agencies to follow
to determine whether a federally licensed or permitted activity may result in a discharge
and therefore require section 401 certification. After more than 50 years of implementing
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section 401, EPA’s experience is that Federal agencies and certifying authorities are well-
versed in the practice of determining which Federally licensed or permitted projects may
result in discharges. Ultimately, the project proponent is responsible for obtaining all
necessary permits and authorizations, including a section 401 certification. If there is a
potential for a project to discharge into “waters of the United States,” a Federal agency
cannot issue the Federal license or permit unless a section 401 certification is granted or
waived by the certifying authority. EPA recommends that project proponents engage in
early discussions with certifying authorities and Federal agencies to determine whether
their federally licensed or permitted activity will require section 401 certification.

1.3 Input Received on Prior Rulemakings

1.3.1 Pre-proposal Input from 2021

This sub-topic summarizes input that was received prior to the 2022 proposed rule and was resubmitted
by commenters in the docket for the 2022 proposed rule.

One stakeholder asserted that the 2020 Rule illegally defined the term “discharge” to mean a “discharge
of pollutants” and that such an interpretation had already been rejected by the Supreme Court.

One stakeholder requested that EPA should clarify that withdrawals from navigable waters do not trigger
the section 401 process, nor are they discharges whose impacts may be addressed by certification
conditions. The stakeholder requested that EPA clarify that this remains the Agency’s position, citing the
2020 Rule.

Agency’s Response: See the Agency’s Response to Comments in Section 1.1.1; see also
Section IV.A of the final rule preamble.

2. PRE-FILING MEETING REQUESTS (SECTION 121.4)
2.1  General Comments on the Pre-Filing Meeting Request Requirement

Almost all commenters that addressed the proposed pre-filing meeting request requirement acknowledged
that pre-filing meetings can be a tool for certifying authorities and project proponents to discuss details
and the information needed before the request for certification is submitted. Several commenters
recognized the value of pre-filing meetings in the case of large or complex projects. Multiple commenters
said pre-filing meetings have the potential to streamline the certification process by facilitating early
coordination. One commenter noted that being able to allocate resources to priority projects in states like
Michigan and New York, which receive 5,000 and 4,000 certification requests per year, respectively, will
be critical, while also noting that pre-filing meetings will allow project proponents to receive critical
information from the certifying authority (i.e., information needed for a complete request, time for
review, water quality impacts the certifying authority wants addressed).
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Some commenters expressed concern about the proposed approach and stated that the pre-filing meeting
request requirement was unnecessary. These commenters said that the proposed approach would add
process without substantive benefit and create unnecessary delays and administrative burden. Another
commenter outlined an example of their concerns with delays and administrative challenges. One
commenter gquestioned whether there had been sufficient experience with pre-filing meeting request
requirement, given that the requirement has been in effect for a short period of time.

Most of the commenters addressing alternative approaches for the pre-filing meeting request provisions
recommended not having a requirement. Instead, the commenters said EPA should encourage early
coordination but keep the pre-filing meeting request optional to avoid delays and not strain resources. One
commenter suggested that the pre-filing meeting request requirement should be discretionary.

A couple of commenters suggested renaming “pre-filing meeting request” as “pre-filing project
notification” to characterize the submittal more appropriately.

Agency’s Response: EPA disagrees with commenters asserting that the final rule’s
approach to pre-filing meeting requests would not provide substantive benefit or create
unnecessary delays. Rather, EPA agrees with commenters who acknowledged the utility
and value of the pre-filing meeting, including the potential to streamline the certification
process. EPA encourages certifying authorities to make their requests for certification
requirements and the applicable submission procedures transparent to project proponents,
especially in instances where the pre-filing meeting request requirement was waived, so that
submission of the request for certification goes smoothly in cases where there is no early
coordination through the pre-filing meeting process.

The Agency also disagrees with commenters suggesting that the Agency should remove the
pre-filing meeting provision or make it optional. EPA finds that the final rule’s approach to
the pre-filing meeting request requirement both facilitates early coordination in the
certification process while recognizing that states and Tribes are in the best position to
determine whether a particular project (or class of projects) would benefit from such early
coordination. Accordingly, this final rule enables a certifying authority to shorten or waive
the pre-filing meeting request requirement on a case-by-case or categorical basis. For
example, certifying authorities may categorically waive or shorten the pre-filing meeting
request requirement for less complex, routine projects, as these projects most likely would
not benefit from early engagement between the project proponent and certifying authority
as large, complex projects would. This flexibility reflects both cooperative federalism
principles and the reality that not every project will meaningfully benefit from a pre-filing
meeting.

The Agency finds that there has been sufficient experience with the pre-filing meeting
request requirement. As discussed in section I1VV.B.2 of the final rule preamble, the pre-filing
meeting request provision was introduced in the 2020 Rule. The final rule’s approach to the
pre-filing meeting request process best reflects both the Agency’s 2 years of experience
implementing this provision, as well as public input.
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EPA appreciates commenter suggestions to rename “pre-filing meeting request” as “pre-
filing project notification.” However, the Agency finds the term “pre-filing meeting
request” to be a more accurate characterization of the submittal from a project proponent
to a certifying authority. Section 121.4 requires a project proponent to “request a pre-filing
meeting with the certifying authority” and not merely notify the certifying authority of its
intention to submit a request for certification. Accordingly, EPA is retaining the phrase
“pre-filing meeting request” in section 121.4.

2.2 Support Greater Flexibility in Pre-Filing Meeting Request Process

Many commenters supported the proposed approach to allowing certifying authorities to waive the pre-
filing meeting request requirement or shorten the time between requesting a pre-filing meeting and
requesting certification. These commenters noted that it would allow certifying authorities to speed up
certification decisions.

Some commenters stated that certifying authorities should have the flexibility to decide whether pre-filing
meeting requests are needed based on project complexity and to efficiently utilize their time and
resources. One commenter who supported the proposed approach to the pre-filing meeting requirement
noted that it receives over 1,600 401 certification applications per year and that the 2020 Rule’s approach
to pre-filing meeting requests created unnecessary delays for certain projects. Several commenters stated
that the proposed provision is reasonable and will streamline the certification process, especially with
respect to simpler projects. One commenter observed that it will increase early stakeholder engagement
and allow certifying authorities to anticipate and plan for future workload to act once a certification
request is received. Another commenter noted that discretionary pre-filing meetings would promote
efficiency and adaptability within the certification process, may avoid delays when a project requires
emergency authorization, and would reduce the administrative burden on the certifying authority and
project proponent when a proposed project would have minor impacts to aquatic resources. Another
commenter stated that for those projects that benefit from a pre-filing meeting, questions and concerns
regarding the project can often be adequately addressed during the meeting and the project proponent can
submit the certification request shortly after the meeting.

A couple of commenters recommended that EPA should make clear that certifying authorities may waive
the proposed pre-filing meeting request requirement for all projects. One commenter suggested the rule
should enable certifying authorities to issue blanket waivers of the pre-filing meeting request, with the
option to reinstate the requirement on a case-by-case basis.

Agency’s Response: The Agency agrees with commenters that certifying authorities should
have the flexibility to decide whether pre-filing meeting requests are needed. Accordingly,
this final rule provides certifying authorities with the flexibility to waive or shorten the
requirement on a case-by-case or categorical basis. For example, certifying authorities
could either require or waive the pre-filing meeting request requirement for all projects,
specific types of projects (e.g., projects under 300 linear feet), or types of Federal licenses or
permits (e.g., general permits). EPA recommends that certifying authorities clearly
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communicate to project proponents their expectations for pre-filing meetings requests and
waivers (e.g., whether they may grant waivers, either categorically or on an individual
basis, and any procedures and/or deadlines for submission of requests and the grant of
waivers) so that project proponents may clearly and efficiently engage in the certification
process. EPA also recommends that certifying authorities make this information readily
available to project proponents in an easily accessible manner to allow for a transparent
and efficient process (e.g., posting a list of project types that require a pre-filing meeting
request on the certifying authority’s website).

2.3 Comments on the Default Timeline

A few commenters supported retaining the default 30-day time period between the pre-filing meeting
request and request for certification. One commenter said that if the pre-filing meeting requirement is not
waived by the certifying authority, the maximum (not minimum) period between the written request for a
pre-filing meeting and the time for filing the certification request should not exceed 30 days. One
commenter stated that they would prefer if certifying authorities set timelines or defaults to timelines
between requesting a pre-filing meeting and requesting certification in regulation but noted that if EPA
retained the pre-filing meeting request requirement, the 30-day timeline is an acceptable minimum
timeline between the submission of a pre-filing meeting request and certification request. However, the
same commenter asserted that EPA should allow certifying authorities to adjust the timelines where
needed (e.g., for urgent or emergency actions) or waive the need for a pre-filing meeting request based on
permit type.

Several commenters recommended either reducing the 30-day default time period between the pre-filing
meeting request and certification request or removed entirely. One commenter asserted that the proposed
rule’s 30-day wait time between the pre-filing meeting request and certification request could extend the
project schedule by a few weeks or months. A different commenter suggested reducing the default time
period to 15 days or upon notification by the certifying authority that they do not require a pre-filing
meeting. Another commenter supported shortening the default time period to avoid lengthening the
certification process without any benefit to the Federal agency or the project proponent. The same
commenter asserted that projects should not need to wait 30 days if it qualifies as a critical project (e.g.,
project needed to maintain grid reliability and resiliency). Another commenter recommended removing
the 30-day pre-filing meeting request requirement and argued that it is unnecessary for smaller projects,
added more time and workload for states, confused applicants, and delayed certification application
submissions.

Agency’s Response: This final rule enables a certifying authority to shorten or waive the
pre-filing meeting request requirement on a case-by-case or categorical basis. If a certifying
authority does not communicate whether it wants to waive or shorten the pre-filing meeting
request requirement, the Agency agrees with commenters that the project proponent must
wait 30 days from requesting a pre-filing meeting to submit its request for certification.

The Agency does not find it necessary to shorten the default time frame between requesting
a pre-filing meeting and requesting certification, because the final rule enables certifying
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authorities to waive or shorten the pre-filing meeting request requirement. EPA finds that
the final rule’s approach to the pre-filing meeting request requirement both facilitates early
coordination in the certification process while recognizing that states and Tribes are in the
best position to determine whether a particular project (or class of projects) would benefit
from such early coordination. In the event the certifying authority does not communicate
whether it wants to waive or shorten the timeframe, the final rule provides a known
backstop to stakeholders since the 30-day wait period existed under the 2020 Rule.

The Agency also disagrees with commenters asserting that there is no benefit of the pre-
filing meeting request process; see the Agency’s response to comments in section 2.1.

2.4 Timing of the Pre-Filing Meeting Request in Relation to the Federal License or
Permit Process

A few commenters provided input on the timing of the pre-filing meeting request in relation to the
Federal licensing or permitting process. One commenter suggested that EPA should clarify that the pre-
filing meeting request process should occur after the Federal agency determines whether the activity is
covered by an existing certification. The commenter stated that under the 2020 Rule, project proponents
request pre-filing meetings before providing the permit that the project will be issued under, and thus
coverage under an existing certification is unknown. In cases where the Corps later determines the
activity is covered under a certified NWP, the commenter stated that it expends scarce time and resources
on pre-filing meetings and requests for certification that prove to be unnecessary. Another commenter
asserted that limiting pre-filing meetings until after the Federal agency has drafted the Federal license or
permit may reduce coordination between states and Federal agencies. As a result, the commenter asserted
that states would not be engaged until the end of the Federal license or permit process rather than at the
beginning and throughout the process.

Agency’s Response: As discussed in section IV.C of the final rule preamble, if the request
for certification is for an individual Federal license or permit, the request for certification
must include a copy of the Federal license or permit application and any readily available
w