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60 DAY NOTICE of INTENT to SUE 

BY CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

To: Joseph R. Biden, Jr., President of the United States 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Carlos Del Toro, Secretary of the Navy 
United States Department of the Navy 
1000 Navy Pentagon 
Washington, DC 20350-1200 

Michael S. Regan, Administrator 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20004 

Martha Guzman Aceves, Regional Administrator, Region 9 
United States Environmental Protection Agency 
75 Hawthorne St. 
San Francisco, CA 94105 

Rear Adm. Dean VanderLey, Commander 
Naval Facilities Engineering Command 
United States Department of the Navy 
1322 Patterson Ave. SE, Suite 1000 
Washington Navy Yard, DC 20374-5065 

Laura Duchnak, Director 
Base Realignment and Closure 
Program Management Office 
United States Department of the Navy 
33000 Nixie Way 
Building 50, Suite 207 
San Diego, CA 9214 7 

Merrick Garland, U.S. Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 



Rob Bonta. California Attorney General 
1300 l Street 
Sacramento, CA 95814 

Gavin Newson, Governor of California 
1021 0 Street, Suite 9000 
Sacramento, CA 95814 

Meredith Williams, Director 
California Department of Toxic Substances 
P.O. Box 806 
Sacramento, CA 95812-0806 

December 7, 2023 

Re: Notice of Intent to File Suit for Violations of the Comprehensive Environmental 
Response, Compensation, and Liability Act ("CERCLA"), the National 
Contingency Plan ("NCP"), and the Federal Facilities Agreement, Hunter's Point 
Shipyard ("FF A") 

The Comprehensive Environmental Response, Compensation, and Liability Act requires 
that citizens give sixty days' notice of intent to file suit under 42 U.S.C. § 9659. Accordingly, on 
behalf of Greenaction for Health and Environmental Justice ("Greenaction"), Berkeley Law's 
Environmental Law Clinic ("ELC"), hereby provides notice that Greenaction intends to bring 
suit in the United States District Court for the Northern District of California alleging the United 
States Navy ("Navy") and Carlos Del Toro, in his official capacity, and the United States 
Environmental Protection Agency ("EPA") and Michael S. Regan, in his official capacity, 
violated CERCLA, the NCP and the FF A. 

Notice has also been given to United States Attorney General Merrick Garland and 
California Attorney General Rob Bonta. 

This notice provides sufficient information for the Navy and EPA to identify the alleged 
violations of CERCLA, the NCP and the FF A, the activities alleged to be in violation, and the 
time and location of the alleged violations, as required by 42 U.S.C. § 9659 and 40 C.F.R. 
§374.3. 
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I. EXECUTIVE SUM:VIARY 

Greenaction for Health and Environmental Justice submits this 60-day Notice to require 
the Navy and EPA to comply with the Comprehensive Environmental Response, Compensation, 
and Liability Act ("CERCLA"), 42 U.S.C. 960 l, et. seq., the regulations in the National 
Contingency Plan ("NCP"), 40 C.F.R 300.400, et. seq., and the Federal Facilities Agreement, 
Hunter's Point Shipyard ("FF A"), relating to the cleanup of the former Hunters Point Naval 
Shipyard Superfund site. Specifically, Greenaction will seek a court order: 

• Enforcing the EPA-approved Navy work plans that require 100% retesting of the work 
done by the Navy's radiological remediation contractor, Tetra Tech, EC, Inc. ("TtEC"). 
TtEC committed intentional fraud and violated quality assurance and quality control 
requirements, resulting in all its data having to be discarded. According to the work 
plans, however, only one-third of TtEC's work would be resampled, with the proviso that 
if any contamination was found, that would trigger l 00% retesting. Contamination has 
been found multiple times, yet the Navy has reneged on this agreement for more than two 
years. 

• Enforcing the FFA, under which the Navy specifically agreed to conduct the cleanup "in 
accordance with" CERCLA, the NCP, and EPA's "Superfund guidance and policy." The 
Navy has consistently sought to use methods not approved by EPA and in violation of its 
guidances. 

• Requiring that the Navy comply with CERCLA's Five Year Review process to: 

o Assure its remedy is protective of human health and the environment, using the 
most up-to-date risk calculations; and that it 

o Meet the statutory five-year deadline for such Reviews. 

The Navy's and EPA's violations of CERCLA, the NCP, and the FFA are not an 
anomaly. To understand the ongoing violations requires placing them in the broader context of 
the inadequate and unlawful cleanup the Navy has undertaken, and EPA has approved, since the 
cleanup began. Accordingly, this Notice will detail the ongoing violations and contextualize 
them by describing the historical record of the Navy and EPA's violations of law, 1 including: 

• Failure to conduct a complete and accurate review of the Navy's past historical practices, 
resulting in a faulty Historical Radiological Assessment, Hunters Point Shipyard 
("HRA"), the basis for all subsequent cleanup planning. Further, when the Navy became 
aware its HRA was inaccurate and incomplete, it failed to correct it, resulting in 
inaccurate information continuing to be used as the basis for all subsequent remedial 
planning. 

1 Appendix A summarizes the legal requirements ofCERCLA, the NCP and the FFA. Appendix B describes the 
historical violations the Navy and EPA have committed since the cleanup began. Appendix C is a summary of the 
violations ofCERCLA, the NCP, the FFA and EPA guidances alleged in this Notice. 
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• Failure to properly determine the full horizontal and vertical extent of contamination. as 
required during a Remedial Investigation and Feasibility Study ("RI/FS"). 

• Failure to comply with CERCLA's non-discretionary duty to choose a remedy protective 
of human health and the environment. 

• Failure to calculate cancer risk properly, resulting in remediation goals that were already 
outdated when they were adopted and were not protective of public health and the 
environment. 

• Failure to comply with CERCLA's Five Year Review process, violating CERCLA's 
mandate that the Navy assure the chosen remedies remain protective of human health and 
the environment not less than every five years. This includes failing to update its outdated 
remedial goals for the past seventeen ( 1 7) years. 

• Failure to comply with the public participation requirements of CERCLA, depriving the 
public of the right to meaningfully participate in cleanup planning. 

• Failure to comply with EPA guidances, as required under the HPNS Federal Facilities 
Agreement ("FF A"). 

EPA has participated in and ratified the Navy's violations of CERCLA, the NCP and the 
FF A. It approved the Navy's unlawful and inadequate Remedial Investigation and Feasibility 
Study (RI/FS), it approved the unlawful, outdated remediation goals the Navy adopted, and has 
acquiesced in the Navy's failure to update them over the past seventeen years. 

The stakes could not be higher. The shipyard's surrounding communities have long been 
overburdened by pollution. An inadequate cleanup further endangers them. 

In addition, plans are to build approximately 12,000 residences on the contaminated site. 2 If 
the Navy gets away with doing a slipshod, legally insufficient cleanup, the life, health, and safety 
of the thousands of men and women who will build the new development and the health and 
safety of the tens of thousands, if not hundreds of thousands of men, women, and children who 
will live there in the coming decades may be irretrievably harmed. The Navy and EPA have not 
and will not protect public health and safety. They must be compelled to do so. They must be 
compelled to comply with the law and the FFA. 

2 In addition to residential buildings, the Hunters Point Shipyard/Candlestick Point Redevelopment Project includes 
a school, office towers, parks, and millions of feet of commercial space. See Long Range Property 1'vfanagement 
Plan Major Approved Development Project Hunters Point Shipyard/Candlestick Point. The Navy and the San 
Francisco Redevelopment Agency signed a memorandum of understanding regarding residential redevelopment. US 
Navy, Transmittal of Interim Update for Base Realignment and Closure (BRAC) Cleanup Plan (BCP) of March 
/995,p.12(ES6). 
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II. l'.'lTRODUCTIO'.'l 

The Navy and EPA have failed to comply with CERCLA, the NCP and the FFA in their 
decades-long mishandling of the HPNS remediation, particularly the radiological cleanup. 

Chief among these failures is that the Navy discovered but did not adequately investigate 
or correct radiological fraud and major quality assurance and quality control ("QA/QC") 
deficiencies committed by its radiological cleanup contractor, Tetra Tech EC, Inc. ("TtEC" or 
"Tetra Tech"). After the Navy discovered clearcut evidence of TtEC's fraud, it not only failed to 
conduct an inquiry into the fraud, it allowed TtEC to investigate and clear itself. 

Even after Greenaction obtained numerous declarations under penalty of perjury from 
former HPNS radiological cleanup workers describing widespread fraud, the Navy insisted the 
fraudulent data was valid for six years after the fraud was discovered. 

Only after the EPA conducted a review of TtEC' s data and found it riddled with fraud 
and QA/QC problems, did the Navy finally acknowledge the extent of TtEC's wrongdoing and 
agree to jettison all TtEC's data. However, instead of retesting all TtEC's discredited work, the 
Navy and regulators agreed to retest only one-third of TtEC's work, with the proviso that if 
retesting found any contamination, that discovery would trigger 100% retesting. 

This Notice is prompted by two current and continuing violations of CERCLA, the NCP 
and the FFA. 

First, the Navy has reneged on the retesting agreement. Retesting has found strontium-90 
("Sr-90") exceeding the cleanup standard in at least 23 samples. Retesting has also found 
discrete radioactive objects. However, rather than living up to its agreement, the Navy has been 
trying- for years - to invalidate its own data! By this Notice and subsequent action, Greenaction 
seeks to enforce the retesting agreement and require 100% retesting of TtEC's work. 

Second, the Navy's most recent Five Year Review, its Fourth ("Fourth FYR"), was 
initially published in July 2019 - 9 months late without legal or factual justification. However, 
the Fourth FYR was followed by equally unauthorized addenda, the last of which was issued on 
June 18, 2020, fully 20 months beyond the statutory deadline. 

Even after taking nearly seven years to do its five-year review, the Fourth FYR and its 
addenda failed to assure that the shipyard remedies are protective of human health and the 
environment, as required by law. Rather, the Navy unlawfully deferred its protectiveness 
determination for another five years, until the Fifth Five Year Review ("Fifth FYR"). The Navy 
is currently drafting its Fifth FYR despite that it violated the law in its Fourth FYR and has never 
rectified those deficiencies. Based on the Navy's consistent failure to meet its self-imposed 
deadlines throughout the cleanup and its past unjustified failure to meet the five-year deadline 
and to assure protectiveness, all indications are that the Navy will violate CERCLA in its Fifth 
FYR in the same ways it violated the law in its Fourth FYR. 

Accordingly, Greenaction will seek a court order requiring that the Navy and EPA 
comply with CERCLA, the NCP and the FF A. 
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From the very beginning of the HPNS cleanup. the Navy has published false and 
misleading information. It has disregarded the historical record to improperly exclude large 
swaths of the shipyard from investigation, and used outdated cleanup standards which it has 
refused to update since 2006 despite a legal obligation to do so. In attempting to defend its 
improper cleanup standards, it has, when it suited the Navy's purposes, tried to validate 
fraudulent data. By doing so, it turned a blind eye to the widespread fraud perpetrated by Tetra 
Tech. Only after EPA published a devastating critique of TtEC's data, finding more than 90% of 
it to be unreliable, did the Navy finally accept the reality it had to discard the tainted data and 
start over. 

The retesting program requires 100% retesting if any contamination is found. Retesting 
has found contamination numerous times. Yet, instead of living up to its agreement, the Navy has 
reneged on it. It now claims that its own valid data is invalid. The Navy is wrong. Since the 
Navy refuses to comply with the law and the FFA, it must be forced to do so by court order. 

III. FACTUAL BACKGROUND 

The Shipyard is located in the Bayview Hunters Point neighborhood of southeastern San 
Francisco, a historically Black neighborhood, overburdened by pollution. It was contaminated 
with chemical and radiological contamination from decades of ship repair work. 

After World War II, the Shipyard was used to decontaminate radiologically contaminated 
Navy vessels that participated in "Operation Crossroads," nuclear weapons testing in the South 
Pacific. Ship decontamination involved sandblasting the surfaces of the contaminated ships. Due 
to the high levels of radioactivity on the ships' surfaces, the spent sand, known as "grit," also 
became highly contaminated. Because of the area's notoriously swirling winds, a large amount of 
radiologically contaminated grit spread throughout the shipyard. 

In addition to radioactive "grit" contamination, roughly 610,000 gallons of radioactive 
fuel were burned at the shipyard. Radiologically contaminated smoke also spread through the 
Shipyard on the wind. 

In 1989, the EPA declared the Shipyard a Superfund site. The shipyard was divided into 
alphabetically designated geographic areas entitled Parcels A through F. Because the Navy's 
2004 HRA indicated Parcel A was not involved in industrial activities - it was used primarily for 
housing - the Navy concluded it was not impacted chemically or radiologically and Parcel A was 
transferred to the San Francisco Redevelopment Agency and then to a developer, which built 
housing there. 

Parcels B through E were used for industrial purposes associated with shipbuilding and 
repair and were contaminated with both chemical and radioactive materials. Parcel F consists of 
tidal land abutting the shipyard and is mostly under Bay water. 

Originally, the Navy promised to conduct a full cleanup of all sites at the shipyard, to do 
what was necessary for unrestricted residential use. This was anticipated to involve excavation 
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and removal of all radioactive contamination and other hazardous chemicals.; Hmvcver. as the 
Navy performed more rigorous analyses of the site, it discovered that it had made a series of 
incorrect assumptions in its HRA about the nature and extent of the contamination. Full 
excavation and removal of chemical and radiological contamination, the Navy discovered, would 
require much more work and expense than originally anticipated. In response, the Navy changed 
the fundamental nature of its remedial action from complete removal of contamination necessary 
for unrestricted residential use to a combination of some removals, "capping" areas with residual 
contamination with "durable covers," and imposing "institutional controls" intended to prevent 
future users of the property from contacting contamination left at the site. 

A. The TtEC Fraud 

1. Finding of" Anomalous" Sample Results 

The initial suspicion that TtEC engaged in fraudulent sampling was raised in 
October 2012, by the Navy's Radiological Affairs Support Office ("RASO"). While reviewing 
post-remediation soil sample results, a RASO official identified discrepancies between the first 
two sets of sample results taken from a single site prior to remediation and a third set purportedly 
taken from that same site after remediation was claimed to have been completed: "These results 
reported low potassium-40 ("K-40") sample activity (i.e. < 5 picocuries per gram) coupled with 
low activity for radium 226 (Ra-226), bismuth-214 (Bi-214) and lead-214 (Pb-214) in 36 out of 
36 samples."4 (Parenthesis in original.) 

These differences in lab results raised the prospect that the post-remediation samples 
were taken from a different location than the first two sets of systematic samples, different than 
claimed on chain-of-custody ("COC") documents. 

2. The Navy Allows Tetra Tech to Investigate and Clear Itself 

The Navy did not conduct an investigation of the fraud. Instead, the Navy relied on TtEC 
to investigate itself. 

TtEC's "investigation" into the fraudulent samples (though TtEC referred to them as 
"anomalous," rather than fraudulent), resulted in an April 2014 report, Investigation Conclusion 
Anomalous Soil Samples at Hunters Point Naval Shipyard ("the Anomalous Samples Report"). It 
claimed TtEC was unable to determine the source of the fraudulent samples or who was 
responsible. 5 

Even so, the Anomalous Samples Report conceded the "anomalous" samples were not 
taken from the areas that TtEC's records claimed. It speculated they could have been taken from 
two areas of the Shipyard: "Either the former Building 707 Triangle Area or the Building 

3 Hunters Point Shipyard Final Parcel B Record of Decision. October 7. 1997 ("Parcel BROD"), p. 1-2. 
4 TtEC Investigation Conclusion Anomalous Soil Samples at Hunters Point Naval Shipyard, Revision I, (Apr. 
2014), p. ES-I. 
5 Id, p. ES 2. 
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253,211 drill cuttings, or a combination of both, may have been used as substitute soil samples; 
however, the investigators were unable to conclusively determine a source."6 

Not only the low K-40 results indicated fraudulent sampling. So did the sample's uniform 
physical characteristics, which "led the investigators to conclude that the samples were not 
collected from" the sites claimed on the chain-of-custody documents: "One clear feature is that 
the samples from the third set of systematic samples do not appear similar in color to any of the 
other systematic samples, and all of the samples within the set look extremely similar, if not 
identical. "7 

In fact, examination of the COCs alone evidenced fraud. Proper procedure calls for 
samplers to note the correct time and location for every sample. However, COCs for numerous 
samples reported they were collected in precise five-minute intervals, on each succeeding five
minute mark.8 Other COCs claimed samples were taken every three minutes, without 
deviation. 9 

Soil samples cannot be taken with such rigid regularity. The need to prevent cross
contamination precludes it. Indeed, in an interview ofTtEC supervisor Justin Hubbard (who later 
pied guilty to federal criminal charges stemming from the fraud) conducted for the Anomalous 
Samples Report, Hubbard noted that "[o]ne sample could take 40 minutes." 10 

COCs also reported that samplers took more samples than was physically possible and 
that samplers were in two places at once. 11 Neither Tetra Tech nor the Navy has ever offered an 
explanation for these dubious COC patterns. However, whistleblowers who came forward 
explained it. They say the COCs were filled out in advance - including the time of sampling and 
who took the sample - by someone other than the actual sampler, a clear violation of sampling 
protocols and EPA guidances. 

6 Id, p. ES-2. 
7 Id., p. 15. 
8 For example, COCs for "anomalous" samples were taken by someone who claimed he took 8 samples on June 7, 
2011, starting at 13:40 (using a 24-hour clock), 13:45, 13:50, 13 :55, and every five minutes thereafter, exactly, until 
14: 15. The next day, COCs claim he took 20 samples every 5 minutes from 8: 15 am until 10:20 and an additional 20 
samples every 5 minutes from 10:30 a.m. until 12:05 p.m. Similarly, COCs for a sampling supervisor claimed he 
took 20 samples on June 4, 2012, at: 13:00; 13:05; 13: 10 and exactly five minutes thereafter until 14:35. 
9 For example, 18 samples purportedly taken by a third sampler on May 22, 2012, were supposedly taken at 10:00; 
I 0:03; 10:06; 10:09; I 0: 12; I 0: 15; 10: 18 and continuing exactly every three minutes thereafter until I 0:51. 
10 Id., p. 16; Anomalous Samples Report, Attachment 9, Personnel Interviews, p. 7. 

11 When interviewed by Tetra Tech, "both Justin Hubbard and Ray Roberson stated that collection of more than two 
sets of systematic samples in one day would be difficult." But "Roberson was listed on chains of custody for four 
sets of systematic samples from the North Pier, which is extremely rocky and difficult to sample, as well as an 
additional trench segment survey unit, all on May 31, 2012." (Anomalous Samples Report, at I I.) Even more 
remarkably, Roberson (who has since died) supposedly collected soil samples at Survey Unit 304 "at the same time 
he was listed as collecting soil samples at North Pier Survey Unit I I." (/d. at 16.) 
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Although the Navy's original suspicions centered on 36 phony samples, the ,~nonw/ous 
Samples Report indicated there were many more samples with suspect K-40 results: ''Since 
January 1, 2008, approximately 2,500 samples meeting the definition of 'low K-40' samples 
have been collected at HPNS." 12 Accordingly, even Tetra Tech acknowledged that thousands of 
samples may have been involved, not just the few dozen originally identified. 

Although Tetra Tech interviewed various people during its investigation - some of those 
listed on the COCs, their supervisors, other members of the sampling crews and laboratory 
personnel- it stated, "[t]he results of the interviews were inconclusive." 

False samples were also taken over a lengthy period of time. According to the COCs in 
the Anomalous Samples Report, the earliest listed fraudulent samples were taken on March 4, 
2011, while the latest were taken nearly a year-and-a-half later, on August 15, 2012. 
Whistleblowers say the fraud went on even longer, beginning before 2009 and continuing until at 
least late September 2012. 

Despite these multiple red flags, the Navy accepted Tetra Tech's whitewash uncritically 
and concluded that TtEC's data were valid and reliable. It maintained that position for 
approximately six years, from the 2012 discovery of the "anomalous samples," until 2018, when 
the Navy was forced to discard all TtEC's data. 

3. Greenaction Files NRC Petition Supported by Sworn Statements Evidencing 
Widespread Fraud 

On June 28, 2017, Greenaction filed a Petition with the Nuclear Regulatory Commission 
("NRC") seeking to revoke Tetra Tech's radioactive materials license, supported by numerous 
statements under penalty of perjury by former radiation cleanup workers at the shipyard. 13 

According to those sworn statements, Tetra Tech employees and the subcontractors it 
directly supervised were involved in at least six types of fraud: 

(1) fake sampling, in which soil samples - potentially by the thousands - were reported to 
have been taken at one location when they were actually taken from another; 
(2) discarding samples and analytical results when they came back radiologically too 
"hot" (i.e., above the cleanup standard); 
(3) altering scanning data to make them appear radiologically acceptable; 
( 4) conducting false building surveys in which certain scan results were completely 
fabricated and others were falsified; 
(5) remediating radioactive material in soil improperly, resulting in potentially 
radioactively contaminated soil being shipped offsite as well as being used as backfill for 
trenches at the Shipyard; and 

12 Anomalous Samples Report, p. 3. 
13 Greenaction v. Tetra Tech, IO CFR §2.206 Petition to Revoke lv!aterials License No. 29-31396-0 I (2017). 
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(6) altering Portal Monitor procedures 1
~ so potentially radioactively contaminated soil 

was allowed to be shipped offsite to places unknown. 

Because fake samples indicated areas were "clean" when they were not, shipyard sites 
that required additional cleanup were not remediated and remained contaminated. 

Despite the overwhelming sworn testimony of participants in the fraud, the NRC denied 
Greenaction's Petition and failed to impose any financial penalty on TtEC. However, 
Greenaction's Petition spurred the Navy and EPA to conduct a review ofTtEC's data, as further 
detailed below, and apparently caught the interest of the U.S. Attorney. 

4. The Federal Charges 

The U. S. Attorney brought criminal charges against two TtEC supervisors, Justin E. 
Hubbard and Stephen C. Rolfe. Each pleaded guilty to one count of destruction, alteration, or 
falsification of records in federal investigations, in violation of 18 U.S.C. § 1519. They were 
both sentenced to eight months incarceration. Hubbard was fined $10,000; Rolfe was fined 
$2,000. 

According to a May 3, 2018, press release by the U.S. Attorney: 

The defendants admitted that, rather than take samples from the intended survey units 
undergoing analysis, they participated in the substitution of dirt that was "clean" 
( containing acceptable levels of radionuclides) fraudulently taken from other areas within 
the former naval base. 

Rolfe said in his March 14, 2017, plea agreement that, "my motivation came from 
pressure applied by the Tetra Tech supervisors." He also said, "One told me on multiple 
occasions to 'get the hell out of that area,' in reference to a particular survey unit that was not 
testing clean. Another told me on more than one occasion that we were 'not remediating the 
whole goddam site."' Rolfe said an assistant project manager "told me on numerous occasions to 
'get clean dirt."' 

"I understood these statements as a direction to go outside the appropriate survey unit and 
get dirt from other areas that was known to be clean, that is not containing excessive levels of 
radiation," Rolfe stated. 

Despite the evidence TtEC's management participated in the fraud, the U.S. Attorney 
charged only Hubbard and Rolfe. 

In addition to the criminal charges, the U.S. Attorney also joined private False Claims Act 
cases against TtEC brought by whistleblowers alleging that Tetra Tech 's "corporate 

14 Portal monitors are large scanning devices used to assure that individuals, vehicles, and cargo that pass through 
them are not radioactively contaminated. At HPNS, vehicles and their contents were screened by a portal monitor to 
test for contamination before they were cleared to leave the shipyard. 
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management." including its President Andrew Bolt. '"initiated and directed" the fraud. 15 These 
actions are pending. 

5. The Navy Attempts to Validate Invalid Data 

Based on the whistleblowers' testimony, Greenaction, other community organizations, 
and individuals following the cleanup demanded that the Navy discard all the Tetra Tech data 
and retest 100 percent of Tetra Tech's work. 

However, the Navy insisted Tetra Tech's data could be proven reliable through statistical 
analyses. To validate the data, the Navy conducted a "data review," starting with data from 
Parcels B and G, which was "[b ]ased solely on a review of the data previously collected by 
TtEC." 16 The review was explicitly intended to validate rather than investigate the fraudulent 
data: 

The objective of this evaluation is to review the historical radiological data collected by 
TtEC at HPNS, assess the potential for data falsification or manipulation, and recommend 
follow-up data collection to validate previous decisions regarding the property 
condition." 17 (Parenthesis in original, emphasis added.) 

Rather than validate Tetra Tech 's data, however, the review identified additional evidence 
of fraud: "Evidence of potential data manipulation and falsification was discovered during 
the Navy's soil data evaluation of Parcels Band G." 18 (Emphasis Added.) 

This was the case even as the Navy admitted the data review was incomplete. A key 
component of any data review is examining the chain-of-custody documents. Yet the report was 
drafted before that review was done: "An inventory and evaluation of the available COCs is 
currently being done and was not complete at the time of this report." 19 In other words, the 
Navy's data review never confronted the clear evidence of fraud contained in the COCs
samples taken at precise 3 or 5 minute intervals - outlined above. 

Even with these faults, the Navy's data review could not help but conclude that the TtEC 
fraud was not limited to the 36 "anomalous" samples. The Navy released three drafts of its data 
review: the first reviewed soil sampling data and five (5) building scans from Parcels Band G; 
the second involved soil sampling data and two (2) building scans from Parcels C and E; the 
third involved the bulk of building surveys basewide. 

15 The whistleblower lawsuits are: United States ex rel. Jahr, et al. v. Tetra Tech, EC, Inc., et al., Civil Action No. 13-
3835 JD (N.D. Cal.); United States ex rel. Smith v. Tetra Tech EC, Inc., et al., Civil Action No. 16-1106 JD (N.D. 
Cal.); and United States ex rel. Wadsworth v. Tetra Tech EC, Inc., Civil Action No. 16-1107 (N.D.Cal.). 
16 Draft Radiological Data Evaluation Findings Report for Parcels Band G Soil, September 2017, p. iii. 
17 Id., p. ii. 
IX Id., p. V. 

19 Id., p. 3-4, fn. 2. 
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a. Parcels B and G Findings 

The Navy's data review of Parcel B data stated: "The areas evaluated in Parcel B 
included 70 trench units, 110 fill units and 5 current and former building sites with 17 survey 
units." The review found: 40% (2 of 5) of current and former building sites evidenced fraud; 
17.3% (19 of 110) of fill units evidenced fraud; and 5.7% (4 of70) of trench units evidenced 
fraud. 20 

The Navy's review of Parcel G found: 100% (2 of 2) of the current and former building 
sites evidenced fraud; 50.4 % ( 54 of 107) of fill units exhibited evidence of fraud; and 31. 7% (20 
of 63) of trench units evidenced fraud. 21 

In these two parcels, the Navy found evidence of 142 "suspect" testing units. 

b. Parcels C and E Findings 

Like the review for Parcels B and G, the reviews of Parcels C and E found additional 
evidence of Tetra Tech's fraud. The Parcel C report concluded there was a high probability that at 
least some of the soil samples collected in that parcel were "not representative of the respective 
survey units" they were supposed to have sampled.22 Also like the previous data review, the 
report was drafted before any review of the chain-of-custody documents. 23 

In Parcel C, the Navy reported: 78% (94 of 120) of fill units evidenced fraud; 24 73% (8 
of 11) of survey units from the North Pier evidenced fraud; 25 and 46% (32 of 69) of trench units 
evidenced fraud. 26 

The review of Parcel E data found: 67% ( 64 of 96) of fill units evidenced fraud; 27 60% 
( 61 of 102) of current and former building sites evidenced fraud; 28 and 46% (26 of 57) of trench 
units evidenced fraud. 29 

In sum, The Parcel C and E report identified instances of potential fraud impacting 67% 
( 134 of 200) of the total trench, fill, and sample units. Moreover, the report provided 
independent, third-party verification of allegations by prior Tetra Tech employees; in 21 of the 32 
suspect trench units ( 66%) at least one worker alleged wrongdoing. 30 

20 Id., p. iii. 
21 Id., p iv. 
22 Draft Radiological Data Evaluation Findings Report for Parcel C Soil, November 2017, p. 2-4. 
23 Id, p. 3-4, fn. 3. 
24 Id., p. 4-20. 
25 Id., p. 4-31. 
26 Id., p. 4-2. 
27 Draft Radiological Data Evaluation Finding Report for Parcel E Soil, December 2017, p. 4-17. 
28 Id., p. iv. 
29 Id., p.iii. 
30 Id., at pp. 4-2 to 4-16. 
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The revie,v of Parcels C and E data contained identical language specifically finding the 
fraud was more extensive than reported in the Anomalous 5i'amples Report. Both evaluations 
"found evidence that potential manipulation and falsification were not limited to the survey 
units addressed by TtEC in their Investigation Conclusion, Anomalous Soil Samples Report 
(TtEC 2014)."31 (Emphasis added). 

c. Building Surveys 

In March 2018, the Navy released its Draft Building Radiation Survey Data Initial 
Evaluation Report, reviewing building scans done between 2006 and 2016. Its Executive 
Summary is blunt: "Evidence of data manipulation and/or falsification was found in the 
building radiation surveys."32 (Emphasis added.) The Navy reported: 

While the Navy selected four methods for the initial survey evaluation, additional 
inconsistencies and anomalies were noted but not investigated fully because the 
initial evaluation provided ample evidence that the building radiation surveys had 
been manipulated and could not be used to support a recommendation for unrestricted 
radiological release. 33 (Emphasis added.) 

6. Regulators Release Devastating Data Review 

By letter of December 27, 2017, the U.S. EPA, and the California Departments of Toxic 
Substances Control ("DTSC") and Public Health ("CDPH") transmitted comments concerning 
the Navy's review of the Parcels Band G data summarized above. 34 

The cover letter served as an executive summary. It said regulators conducted a detailed, 
independent review of the Parcels Band G soil-sample report "with a technical team including 
national experts in health physics, geology, and statistics."35 They found: 

In Parcel B, the Navy recommended resampling in 15% of soil survey units in trenches, 
fill, and building sites. EPA, DTSC, and CDPH found signs of potential falsification, data 
manipulation, and/or data quality concerns that call into question the reliability of soil 
data in an additional 76% of survey units, bringing to 90% the total suspect soil survey 
units in Parcel B. (These do not add exactly due to rounding.) (Parenthesis in original, 
emphasis added. )36 

As to Parcel G: 

31 Id. at p. 4-32; Draft Radiological Data Evaluation Finding Report for Parcel C Soil, November 2017, p. 4-32. 
32 Drnft Building Radiation Survey Data Initial Frnluation Report, March 2018, p. iii. 
33 Id "Unrestricted radiological release" is required for residential development, the intended end use of HPNS after 
the cleanup is completed. 
34 December 27, 2017, letter from John Chestnutt (EPA) to George ("Pat") Brooks (Navy) accompanying EPA Final 
Comments on Draft Navy Radiological Data Evaluation Parcels B & G Report (December 27. 2017). 
35 Id., December 27, 2017, letter, p. l. 
36 Id. 
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The data revealed not only potential purposeful falsification and fraud in terms of 
sample and/or data manipulation, they also reveal the potential failure to conduct 
adequate scans, a lack of proper chain of custody for ensuring samples were not tampered 
with, extensive data control issues (including off-site laboratory data) and general 
mismanagement of the entire characterization and cleanup project." (Emphasis addcd.)3 7 

While the Navy "recommended resampling 49% of survey units" in Parcel G, EPA 
concluded that "a total of 97% of survey units" contained suspect data. 38 

7. The Navy Discards TtEC's Data and Agrees to a Retesting Program 

Having no choice considering the regulators' devastating data review, the Navy finally 
agreed, after defending TtEC's data for nearly six years, that it was not reliable, and it had to be 
discarded. The Navy and regulators agreed, over vociferous community objection, to a 
resampling plan that did not call for retesting 100% ofTtEC's work. Rather, the plan was to 
resample only one-third of Tetra Tech's work. However, if any resampling results found 
contamination, EPA, California agencies, and the Navy agreed that it would trigger 100% 
retesting. 

This agreement was memorialized in the retesting workplans for Parcels G, B, and C.39 

For example, the Parcel G Work Plan's Introduction stated: 

For Phase I, 100 percent of soil will be re-excavated and characterized at 33 percent of 
trench units (TUs) associated with former sanitary sewers and storm drains in Parcel G. 
Soil sampling and scanning at the remaining 67 percent of TUs will be performed as part 
of Phase 2 to increase confidence that current site conditions comply with the Parcel G 
ROD RAO. The Navy will re-excavate 100 percent of Phase 2 TUs if contamination 
is identified in Phase 1 TUs.40 (Emphasis added.) 

The bolded language above is repeated in the Parcel G Work Plan's Executive Summary. 
The work plans for Parcels B and C contain the same retesting language. 

The retesting agreement was also publicly acknowledged in a PowerPoint presentation 
the Navy gave to San Francisco Mayor London Breed on September 23, 2021. In slide 4, a Navy 
bullet point said the plan called for: "Excavation and sampling of 33% of the trenches and 
surface scanning of all remaining trench areas at Parcel G."41 The presentation altered the trigger 

37 EPA Final Comments on Draft Navy Radiological Data Evaluation Parcels B & G Report (December 27, 2017), 
p. 10. 
38 December 27, 2017, letter, p. 1. 
39 See. e.g., Final Parcel G Removal Site Evaluation Work Plan, Former Hunters Point Naval Shipyard, CH2M, June 
2019, p. iv; Final Parcel B Removal Site Evaluation Work Plan, Former Hunters Point Naval Shipyard, GES, April 
2022; Final Parcel C Removal Site Evaluation Work Plan, Former Hunters Point Naval Shipyard, GES. August 
2022. 
4° Final Parcel G Removal Site Evaluation Work Plan, Former Hunters Point Naval Shipyard, CH2M, June 2019, p. 1-1. 
41 Former Hunters Point Naval Shipyard, CA Update for Mayor London Breed, PowerPoint presentation, Sept. 
2021, slide 4. The presentation is attached hereto as Exhibit I. 
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language from .. if contamination is identified:· to . .. Any exceedances of radionuclides trigger 
100% excavation of trenches." (Emphasis addcd.)-+2 

8. Testing Found Strontium 90 Exceeding the Remediation Goal 

The Navy began retesting in Parcel G. Sampling results from June, July, and August 2021 
found at least 23 samples taken from 9 different trench units exceeding the cleanup standard 
for Strontium 90 ("Sr-90") - .331 picocuries per gram ("pCi/g"). The 23 samples ranged from 
.3375 to .604 pCi/g, nearly double the remedial goal. As of the date of this Notice, these results 
have not been publicly released by the Navy. Rather, they were obtained through a Freedom of 
Information Act ("FOIA") request. 

Under the terms of the retesting agreement, these findings trigger 100% retesting of 
TtEC's soil "remediation." 

However, rather than live up to its agreement, the Navy has advanced a series of 
contradictory excuses over the last two years designed to negate the agreement. In the process, it 
has consistently misled the public. Initially, the Navy mislabeled the 23 Sr-90 results as "false 
positives." Then it claimed they were within "background" radiation levels. Eventually, the Navy 
settled on a claim that the sample results - the Navy's own data -were invalid. 

In its September 2021 presentation to Mayor Breed, the Navy claimed it found problems 
with strontium 90 results but did not acknowledge that exceedances were found. Instead, it 
claimed it found "false positives." A bullet point in slide 5, entitled, "Strontium," stated: "Navy 
chemists evaluated the Strontium data - laboratory procedures are likely causing 'false 
positives."' 

The slide also says, "The Navy is adjusting the laboratory procedures to lower the 
detection limit, to increase measurement precision, and to reduce method uncertainty," and it 
would "reanalyze all past strontium samples" using the "updated method to confirm whether or 
not strontium is present." The slide also claimed the SR-90 levels were "within regional 
background levels and below risk levels."43 (Emphasis added.) 

None of these statements were true. Strontium 90 results were not "false positives." They 
are valid. They were not "below risk levels," they exceeded the remediation goals. They were not 
"within regional background levels," they were more than double them.44 Finally, the EPA 
approved methods that were used are reliable. EPA does not approve methods with uncertain 
detection limits, accuracy, or precision. 

The Navy eventually admitted to the Sr-90 exceedances online, but that could only be 
found by following a series of internet links that did not mention them. First, one must click on 
the Navy's radiation cleanup website's "Timely Topic" page.45 Then one must click on a 

42 Id 
43 Id., slide 5. 
44 The Navy claims the background for Sr-90 at HPNS is .15 pCi/g. The remedial goal is .331 pCi/g. 
45 https ://www.bracpmo.na vy.mi 1/B RAC-Bases/Cali fornia/F ormer-N aval-Shipyard-H unters- Point/Timely-Topics/ 
(last visited Oct. 23, 2023). 
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headline. dated September 24. 2021: .. Navy to Improve Lab Method for Strontium-90 to Increase 
Precision in Retesting Data."46 An entry on that page says, "'A fact sheet is available to answer 
questions the public may have about HPNS strontium samples." The words "fact sheet," links to 
a document, dated October 2021, entitled, "Strontium-90 Laboratory Procedures, Frequently 
Asked Questions" (FAQs)."47 Only by clicking on this link is one connected to a document that 
discloses the exceedances. But it but downplays them: 

Approximately 10% of samples indicate strontium-90 levels slightly above the 
remediation goal. To date, two samples were re-analyzed to confirm results and 
strontium-90 was not detected. To remedy this, the Navy worked with regulatory 
agencies and chemists to refine the laboratory procedure to produce more precise 
analytical results. (Emphasis added.) 

The Navy's October 2021 FAQs also made it appear that all Parcel G soil samples would 
be retested. Under the heading, "Exactly what is changing?" the FAQ states, "The Navy will 
reanalyze all Parcel G soil samples using the updated method." However, the last paragraph 
of the FAQ indicates: "The Navy will reanalyze all of the Parcel G strontium-90 soil samples 
collected to date." (Emphasis added.) 

Since the Navy only tests 10% of samples for Sr-90, the Navy will reanalyze only 10% of 
the Parcel G soil samples, not all of them, as promised. In fact, 90% of the samples are never 
tested for Sr-90, a major deficiency in demonstrating protectiveness. 

In addition, the FAQ asks the question, "Is there reason to be concerned about strontium-
90 at HPNS?" Its response is, "No. Strontium-90 lab results to date have not indicated levels 
considered a risk to human health or the environment." This is untrue. As mentioned, 23 Sr-90 
samples exceeded the remediation goals; remediation goals are calculated to be the level above 
which exposures are deemed a risk to public health. 

The FAQ page also claims: "The U.S. Environmental Protection Agency (EPA) method 
for identifying strontium (EPA Method 905.0 MOD) will continue to be used." (Parentheses in 
original, emphasis added.) 

However, the method the Navy is using to challenge the Sr-90 results is not a refinement 
of the EPA method. It is a different method entirely, not an EPA-approved method. 

The Navy has provided limited information publicly about this new method. At 
community meetings, the Navy indicated that it involved two changes to the EPA method. First, 
the size of the sample to be tested would be larger, 2.5 grams, instead of 1 gram. Second, the 
"ingrowth" period, the time over which the procedure is conducted, would be doubled, from 7 to 
14 days. 

46 "Navy to Improve Lab Method for Strontium-90 to Increase Precision in Retesting Data," NAVFAC (Sep. 24, 
202 I), https://www.bracpmo.navy.mi 1/BRAC-Bases/Cal ifomia/F om1er-Na val-Shipyard-I Iunters-Point/Timely-
T op ics/ D isp lay/ Arti c I e/2 99 8 5 2 6/ navy-to-improve-lab-method-for-stron ti um-90-to- increase-precision- in-retesti ngl. 
47 Strontium-90 Laboratory Procedures, Frequently Asked Questions. NAVFAC (Oct. 202I ), 
https://media.defense.gov/2022/Mar/02/2002948140/- I/- l/0/l lPNS_202 l l 02 l _ SR90_FAQ.PDF. 
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Procedurally, a .. Field Change Request" ( .. FCR") is required to change the analytical 
methods that were previously approved, in this case by the Final Parcel c; Removal Site 
Evaluation Work Plan. The FCR for the Sr-90 retesting has not been released publicly. It was 
obtained through a FO IA request. 

The FCR is dated August 16, 2021. It identifies the Navy's proposed new method, which 
it says, "is based on ASTM Method Cl507-07 and Eichrom Method SRW0l" ("the Eichrom 
method"). There is no mention of EPA Method 905.0 MOD or any other EPA method. 

According to the FCR, there are three differences between the two methods. In addition 
to the larger sample size and longer "ingrowth" period, the third, publicly undisclosed change, 
treats sample preparation very differently than the EPA method. Method 905.0 MOD separates 
out strontium using chemical precipitation. The Eichrom method, in contrast, separates out Sr-90 
through acid digestion and application of a resin, a proprietary product of Eichrom Technologies, 
Inc. These are significant departures from the EPA's method 905.0 (MOD). Thus, the Navy's 
assertion that EPA Method 905.0 MOD "will continue to be used," is untrue. 

9. The Navy Attempts to Invalidate Valid Data 

The Navy's acknowledgement of the 23 Sr-90 exceedances on one of its web pages did 
not signify a change in the Navy's approach. Instead, it pivoted to a claim that its own sampling 
data are invalid! 

EPA pushed back. 

An email chain between the EPA and the Navy from September 14 - 24, 2021, regarding 
the FCR was also obtained through FOIA.48 In a September 23, 2021, email, EPA wrote: 

The proposed FCR does not describe how the results generated by reanalyzing previously 
collected Parcel G soil samples will be used in relation to the existing results. We do not 
object to reanalyzing previously collected samples but would not support, in the 
absence of convincing evidence, using the new data to supersede existing results. 
(Emphasis added.) 

The email chain also commented on a draft of the "Timely Topics" post the Navy was 
preparing. Among other comments, EPA objected to the Navy's attempts to declare the Sr-90 
exceedances invalid. EPA emphasized: "[t]he previous strontium-90 results are valid data. It's 
inaccurate to suggest the data were not precise enough." It repeated, "EPA has been clear that 
in the absence of convincing evidence, we cannot support using the new data to supersede 
existing results." (Emphasis added.) 

Furthermore, EPA wrote: "It reads as if the Navy is suppressing data results it doesn't 
like in regards to strontium 90 data." It added, "It seems as if the communication goal is to 
discredit data the Navy has already collected.4 (Emphasis added.) 

48 The email chain is attached hereto as Exhibit 2. 
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As of the date of this Notice, the EPA and the Navy arc still engaged in an ongoing, two
year dispute about the need to retest the SR-90 excecdances and the method the Navy has 
proposed to do so. 

10. The Navy Continues to Mislead the Public 

A body appointed by the San Francisco Mayor to monitor the shipyard cleanup has been 
meeting for many years called the "Hunters Point Shipyard Citizens Advisory Committee" 
("CAC"). The Navy gives several presentations to the CAC each year. 

Despite EPA's pushback the month before, in an October 25, 2021, presentation to the 
CAC, the Navy gave a misleading PowerPoint presentation. Slide 23, reproduced below, was 
entitled "Radiological Retesting: soil analytical results at Parcel G." 

Radiological Retesting: 
soil analytical results at Parcel G 

Cesium and radium data collected for all samples at Phase 1 excavations 

Strontium data collected at 10% of samples at all Phase 1 excavations 
• Plutonium. thorium, and uranium collected in specific locations identified in the work plan 

cesium-137 
Rad10logical Retesbng for SOIi 

HPNSPilrcel G 

strontium-90 
Rad1olog,cal Retesting for SOIi 

HPNS Pilrcel G 

uranium-235 
Radlologiciil Retesbng for SOIi 

HPNS PilKl!I G 

~ ROC = rad1onuc:1de of concern POC background range -- cesium remedial goal • cesium results 

w 
V A'! results r~ported 1n picocunes per gram ,pc1:g1 stront;um remed,a! goa! strontium results 
UJ 
...J -- uraniuJ"Ti remedial goa· • uranium results 

The portion of the slide relating to Sr-90, "strontium-90 Radiological Retesting for Soil 
HPNS Parcel G," contains a line representing the strontium 90 ("Sr-90") remediation goal, .331 
picocuries per gram ("pCi/g"). Instead of showing the 23 exceedances as data points above the 
line, however, no exceedances were included. A label overlaid on the chart says, "Under 
Review," but there is no explanation for why the Sr-90 results were being reviewed. 

Note also that there arc more than a dozen data points indicating sample results between 
.15 pCi/g, the purported "background" level of Sr-90, and .331 pCi/g, the remediation goal. 

Nearly a year later, at an August 22, 2022, CAC meeting, the Navy distributed another 
chart, reproduced below, which also contained no Sr-90 data points above the line representing 
the .331 pCi/g remedial goal, ignoring the 23 exceedances. 
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Parcel G: Radiological Soil Strontium Results 

• Strontium results have been compared 
to the Remedial Goal for Strontium 90 
(Sr-90) 

• More than 1,000 projects samples were 
analyzed 

• No samples have exceeded the Navy's 
Remedial Goal for Sr-90 

• A validation study is underway to 
provide quality control and confidence 
in results 

O Began in June 2022 

o Results expected by the end of 
September 2022 

Sr-90 Remed,al Goal = 0 331 pCi/g 

. . 

However, these exceedances were not the only data omitted from the August 22, 2022, 
presentation. In addition, though the strontium summary slide with the overlay "Under Review" 
presented at the October 25, 2021, CAC meeting contained more than a dozen samples between 
the background levels and the remediation goal, the August 22, 2022, slide (above) omitted them. 

Further confusing matters, the slide contains numerous Sr-90 data points - approaching 
half of all Sr-90 samples - below zero. How analysis could so consistently find negative values 
of Sr-90 is unexplained but raises significant questions. 

Slide 8 of the August 22, 2022, presentation also contained contradictory statements 
about the retesting. Under the heading, "Environmental Cleanup Status," the Navy states, 
"Radiological testing ongoing" and "Scheduled completion: Fall 2023." However, the Navy's 
true intention - that retesting will not result in additional remediation, despite the Sr-90 
exceedances - is spelled out in the statement, "Remedial action complete." (Emphasis added.) 

Remedial action in Parcel G cannot be "complete" until all the resampling has been 
finished and radiation that exceeds a remedial goal is lawfully disposed. 

In an April 24, 2023, CAC PowerPoint presentation, the Navy revised its projected 
timeline for completing the retesting from "Fall 2023" to "Spring 2024." 

The Navy also made a PowerPoint presentation at a July 18, 2023, CAC meeting. Slide 
40 contained a timeline for what the Navy calls the Sr-90 "verification study." It indicated that 
the final report would be issued to regulators on June 30, 2024. This means that the years-long 
dispute between the EPA and Navy about the strontium will not be resolved until next spring at 
the earliest, nearly three years since the Sr-90 exceedances were identified. 
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11. The Eichrom :Vlethod Confirms Sr-90 Exceedances 

The Navy claims that retesting the samples that identified Sr-90 exceedances using the 
Eichrom method did not confirm the exceedances. This is untrue. In fact, Eichrom method 
analysis confirmed Sr-90 exceeding the remedial goal in at least five samples. 

An undated PowerPoint presentation which was given by the Navy to EPA on March 17, 
2022, entitled, "Hunters Point Sr-90 Extraction Chromatography Analysis, Suspected Bias 
Investigation" was obtained through a FOIA request.49 In its fourth slide, there is a chart of 
Eichrom test results for Sr-90. There are eighteen (18) samples summarized. Of those, five (5) 
exceeded the Sr-90 remediation goal, .331 pCi/g.50 

The purpose of the "Suspected Bias Investigation," was stated in the second slide: 

• Site personnel observed Sr-90 results above the action limit for samples not expected to 
contain Sr-90 activity. 

• The data set seemed to have an overall high bias. 
• At the request of Aptim,51 the laboratory investigated potential sources and identified 

the cause. (Bullet points in original.) 

According to the presentation, possible "high bias" resulted from interference from lead 
210 (Pb-210). The solution was to retest for "Total Beta Strontium." The presentation presents 
results using this method which found Sr-90 below the remediation goal. 

In other words, the Navy did not accept the Sr-90 exceedances identified by EPA Method 
905.0 MOD. It attempted to invalidate those results using the Eichrom method. However, the 
Eichrom method confirmed the exceedances in more than 27 percent of the samples.52 The Navy 
then sought to invalidate those results by testing for Total Beta Strontium. To get the results it 
wanted, the Navy used a non-EPA method and then had to modify it twice - first to get rid of 
alleged Pb-210 interference and then to measure "total beta strontium." 

Characteristically, the Navy has never publicly acknowledged the two Eichrom 
modifications it had to make to explain away the Sr-90 exceedances. More importantly, it has 
continued to actively mislead the public. Despite the March 17, 2022, "Suspected Bias 
Investigation" presentation's slide showing the Eichrom method confirmed five Sr-90 
exceedances, at a CAC presentation on April 23, 2023, the Navy claimed, in slide 4, "No 
exceedances to date have been found using the new method." Slide 5 repeats this falsehood: 
"No samples to date have exceeded the Navy's remedial goal for Sr-90." (Emphasis added.) 

49 The presentation is undated, but an email dated March 17, 2022, from the EPA to the Navy, also obtained by a 
FOIA request, refers to the presentation and thanks the Navy for participating "in this morning's discussion with the 
Navy and the lab." 
50 The presentation is attached as Exhibit 3. 
51 Aptim is a Navy contractor. 
52 5 of 18 = 27.77% 
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The Navy has gone to great lengths and great expense trying to justify reneging on the 
retesting plan. In the process it has consistently misled the public. If the Navy will not tell the 
truth and live up to its legal obligations and its agreements, it must be required to do so. 

12. Retesting Identifies Contamination in Parcel C Soil 

At a CAC meeting on September 25, 2023, the Navy disclosed that the Sr-90 
exceedances were not the only findings from resampling that trigger 100% retesting. Scanning of 
soil from Parcel C that had previously been "remediated" by TtEC found an easily identifiable 
radioactive "deck marker."53 Like the Sr-90 exceedances, this finding alone should trigger 100% 
retesting ofTtEC's work. 

13. Retesting Identifies Contamination in Parcel B Soil 

At a CAC meeting on December 4, 2023, the Navy disclosed it found a radioactive object 
in Parcel B soil, a 3116th inch glass shard. Analytical results of sampling the object and the soil 
around it are not yet available. With this discovery, retesting in all 3 of the Parcels with approved 
retesting workplans, Parcels B, C, and G, has discovered radiological contamination. Taken 
together with the Sr-90 exceedances in Parcel G and the Parcel B deck marker, the justification 
for retesting 100% of TtEC's work is overwhelming. 

IV. THE NAVY AND EPA HAVE VIOLATED CERCLA, the NCP and the FFA 

A. The Navy's Has Reneged on the Retesting Agreement, Violating CERCLA, the 
NCP and the FFA 

The Final Parcel G Removal Site Evaluation Work Plan, the Final Parcel B Removal Site 
Evaluation Work Plan, and the Final Parcel C Removal Site Evaluation Work Plan commit to 
100% retesting of TtEC's work "if contamination is identified" during phase one retesting of 
one-third of TtEC's work. 

As detailed above, retesting has found contamination in all three of the Parcels with 
approved retesting workplans: 23 Sr-90 samples from 9 trench units in Parcel G exceeding the 
remedial goals; a radioactive deck marker found in Parcel C soil; and a radioactive glass shard 
found in soil from Parcel B. 

Any of these findings individually should have triggered 100% retesting. Taken together, 
they demonstrate why full retesting is imperative. The 23 Sr-90 exceedances in Parcel G show 
the soil must be fully retested to rectify TtEC's widespread fraud; radioactive objects like those 
found in Parcels B and C can only be located by 100% retesting. 

Without 100% retesting, the Navy cannot comply with the CERCLA and NCP 
requirements that remedies be protective of human health and the environment, violating 42 

53 "Deck markers" were small radioactive devices, roughly the size of a silver dollar, which glowed in the dark and 
for a time were affixed to the decks of Navy vessels so sailors could see their way at night. 
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U.S.C. ~ 9621 and 40 C.F.R. 300.430. respectively. Nor can the Navy comply with its 
commitment under the FFA if it reneges on the retesting work plans cited above. 

B. The Fourth Five Year Review Violated CERCLA, the NCP and the FFA 

The Final Fourth Five Year Review for Hunters Point Naval Shipyard (2018) ("Fourth 
FYR") violated CERCLA, the NCP and the FFA. First, it did not assure that the remedies 
continue to be protective of human health and the environment. Second, it violated the statutory 
requirement that such reviews be done "no less often than each 5 years," as 42 U.S.C. § 962l(c) 
mandates. Third, it did not tell the truth about the TtEC fraud and its impact on the cleanup. 

Furthermore, the Navy violated EPA's Comprehensive Five-Year Review Guidance. The 
Fourth FYR failed to: determine whether there have been changes in toxicity or other 
contaminant characteristics which need to be investigated; identify "recent" toxicity data; revisit 
the validity of cleanup levels; and recalculate risk assessment to account for changes in standards 
and/or toxicity data. It failed to properly answer the three key questions that five-year reviews 
must address: 

• Question A - Is the remedy functioning as intended by the decision documents? 
• Question B - Are the exposure assumptions, toxicity data, cleanup levels, and remedial 
action objectives (RA Os) used at the time of the remedy selection still valid? 
• Question C - Has any other information come to light that could call into question the 
protectiveness of the remedy?35 (Bullet points in original. )54 

1. The Fourth FYR Did Not Assure Protectiveness Because the Navy Has 
Refused to Update Its Cleanup Standards Despite Repeated EPA Demands 

At sites with remedies that leave residual contamination onsite, CERCLA requires a 
review of the remedy every five years "to assure that human health and the environment are 
being protected by the remedial action being implemented."55 The Navy violated CERCLA by 
using the same table of remedial goals in each of its removal actions, remedial actions, work 
plans, RODs, and FYRs for the past seventeen years, despite significant changes in the EPA's 
radiological Preliminary Remediation Goals ("PRGs") and advances in scientific knowledge 
about the risks of radiation. Refusal to update the PR Gs violates Superfund guidance 
"recogniz[ing] that EPA should use the best science available" and requiring prioritization of the 
"most current" data sources. 56 The Navy's refusal to update the PR Gs is also a violation of the 
FFA, which clearly and repeatedly requires the Navy to comply with EPA guidance.57 

EPA has consistently asked the Navy to update its radiological PRGs. The Navy has just 
as consistently refused. 

54 Comprehensive Five-Year Review Guidance, (June 2001), OSWER 9355.7-038-P, p. 4-1. 
55 42 U.S.C. § 962l(c). 
56 Human Health Toxicity Values in Superfimd Risk Assessments, OSWER Directive 9285.7-53 (2003), 2-3, 
https://www.epa.gov/sitesidefault/files/20 I 5-11/documents/hhmemo.pdf. 
57 Federal Facility Agreement. Hunters Point Shipyard ( 1992), Attachment G: EPA Comments on RI/FS Workplan. 
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The Navy has updated its chemical PRGs. For example, Parcel B's ROD was followed 
by two Explanations of Significant Differences ("ESD"), the second of which modified cleanup 
standards for chemical contamination, prompted by EPA's update of its PR Gs for chemically 
contaminated soil: "This ESD revises the soil cleanup values presented in Table 8 to incorporate 
EPA's 1999 PRGs .... "58 Why the Navy has agreed to update its chemical PRGS but refuses to 
update its radiological PRGs has never been publicly explained. 

EPA periodically updates and publishes default radiological PRGs to reflect advances in 
understanding risk. It did so for soil PRGs in 2004, 2007, 2010, and most recently in February 
2023. The 2023 default soil PRGs were significantly strengthened compared to 2006, when the 
Navy adopted its release criteria. Below is a comparison ofEPA's 2023 soil default PRGs and 
the 2006 remediation goals adopted by the Navy: 

SOIL RELEASE CRITERIA COMPARISON - Residential - 1997 to 2023 

Radionuclide HPNS (2006)59 EPA 2/20/2360 

Americium-241 1.36 .4800 (4.80E-01) 
Cesium-137 0.113 .0401 ( 4.01 E-02) 
Cobalt-60 0.0361 .0285 (2.85E-02) 
Europium-152 0.13 1 .0384 (3.84E-02) 
Europium-154 0.2Y .0467 (4.67E-02) 
Plutonium-239 2.59 .4450 ( 4.45E-O 1) 
Radium-226 1.0g .00192 (1.92E-03) 
Strontium-90 0.331 .00477 (4.77E-03) 
Thorium-232 1.69 .00170 ( 1. 70E-03) 
Tritium 2.28 no value listed 
Uranium 235+D 0.195 no value listed* 

f. Based on EPA-decay corrected PRGs for commercial reuse and a previous action memorandum (TtEMI, 
2000a, 2001 ). (Footnote in original Table 1.) 
g. Limit is 1 pCi/g above background, per agreement with EPA. (Footnote in original Table 1.) 
* EPA does not list a value for U-235+D; its value for U-235 is 6.13E-03 (.00613 ). 

As is plain, the EPA' s 2023 default PR Gs are orders of magnitude more protective than 
those adopted by the Navy in 2006. The 2006 release criteria are grossly out-of-date, as they do 
not use up-to-date toxicity data. Accordingly, the Navy is violating and will continue to violate 
CERCLA, the NCP, and the FF A until it updates its remedial goals with current toxicity data. 

58 Second Parcel B Explanation of Significant Differences, at p. 1. 
59 Footnotes "f," and "g" are included in the 2006 Release Criteria. Final Basewide Radiological Removal Action at 
Hunters Point Shipyard, Action Memorandum 2006 Revision at 30 (April 21, 2006). 
60 EPA publishes the defaults using scientific notation, as in the parentheses; they are converted to numeric values 
here for ease of comparison with the 2006 HPNS Release Criteria. Summary PRGs February 2023. 
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a.Soil 

In its comments to the Navy's February 2018 Draft Work Plan/or Radiological Survey 
and Sampling, EPA wrote: 

EPA has previously recommended that this evaluation should use the current versions of 
USEP A's Preliminary Remediation Goals (PRG) Calculator for soil and the Building 
PRG Calculator for buildings (BPRG). The new work performed under this Work Plan 
should use cleanup criteria that reflect findings of the updated risk evaluations to ensure 
protectiveness of the cleanup. 

Similarly, in a letter to the Navy on August 14, 2018, commenting on the Navy's Final 
Parcel G Removal Site Evaluation Work Plan, EPA wrote: 

Based on national practices directed by EPA headquarters, EPA expects this process to 
use the most current version of the EPA Preliminary Remediation Goal (PRG) Calculator 
and Building (PRG) Calculator to assess ROD radiological RGs. The Work Plan should 
use only those cleanup goals confirmed through this analysis to be protective. 

Likewise, in its comments on the Navy's Fourth FYR, transmitted on September 21, 
2018, EPA asked that the Navy update its remediation goals using the most recent versions of the 
soil PRG calculators using current toxicity data. EPA even helpfully included a link to a list of 
all the changes made to the PRGs over the previous five years. However, the Navy never agreed 
to EPA's request, responding only by revising the Fourth FYR to include a statement that it 
would "evaluate additional data collected ( during retesting) using current guidance to ensure the 
radiological remedies are protective of human health."61 In other words, without any legal or 
factual justification the Navy unlawfully "kicked the can down the road," rather than update its 
cleanup goals. 

In November 2019, EPA sent the Navy a comment letter unambiguously stating the Navy 
failed to meet its legal obligation that the Fourth FYR "assure protectiveness." The comment, 
EPA Review of the Draft Addendum to the Fourth Five-Year Review Evaluating Radiological 
Remediation Goals for Soil, states: 

In the draft addendum, the Navy concludes that the soil radiological remediation goals 
are protective for all future land uses, including residential. We recognize that the 
evaluation makes some Site-specific conservative assumptions that may not reflect actual 
conditions at the Site. However, at this time, EPA cannot verify that the soil 
radiological remediation goals are protective of human health for long-term 
protectiveness, for several reasons .... (Emphasis in original) 

EPA then summarized the reasons. "First, the draft addendum does not provide sufficient 
justification for exceeding the 1 x 10-4 cancer risk generally used by EPA to make risk 
management decisions at CERCLA sites .... Second, the draft addendum does not evaluate the 

61 Final Fourth Five Year Review, Appendix F, Responses to Comments from the EPA Region 9 on the Draft Five
Year Review for Hunters Point Naval Shipyard (2018), at pdfp. 501 (Table 1, page 4). 
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additive cancer risk from multiple radionuclides and chemicals .... Third, the draft addendum 
docs not present a total risk estimate for radium-226." 

On August 20, 2020, EPA followed up on the above comment concerning soil with a 
letter to the Navy regarding EPA Review of Navy Draft Evaluation of Radiological Remediation 
Goals.for Onsite Buildings. It stated: 

Therefore, at this time we cannot concur with the Navy's conclusion that the radiological 
building RGs remain protective of human health or support the use of RRB62 as part of 
the evaluation of HPNS building RGs. (Underline in original.) 

EPA cited several reasons for its finding. First, it did not accept the Navy's alternative 
risk evaluation method to the EPA's preferred method: "[W]e were unable to gain confidence in 
a key parameter used by RRB to estimate cancer risk." Second, EPA was "unable to conclude the 
Navy calculator's evaluation of contaminated dust "is consistent with EPA guidelines or justified 
by site-specific circumstances." Third, EPA was "unable to verify that the Navy's RRB 
simulations appropriately estimate cancer risk because those simulations assume that radiological 
contamination is present only on the building floor." 

By letter of December 11, 2020, the Navy asked EPA to reconsider its objection to using 
RRB to allow the Navy to begin radiological retesting of buildings as soon as January 2021. On 
December 22, 2020, EPA responded to the Navy's request, reiterating its statements of August 
20, 2020, and declining to accept RESRAD-Build. 

The Navy's failure to update the soil and building PRGs over the past seventeen years 
violates CERCLA's ongoing mandate that protectiveness of the remedy be assured, based on the 
most recent risk data. There is no lawful excuse for the Navy's failure to update its cleanup 
goals. 

Although there was no legal authority for it, the Navy published a series of addenda to 
the Fourth FYR to try to demonstrate its soil and buildings remedies remained protective. But it 
did not do as EPA requested; it did not calculate PRGs. The Navy submitted its Addendum to the 
Five-Year Review, Evaluation of Radiological Remedial Goals.for Soil ("2019 Soil Addendum") 
on October 10, 2019. It did not include new PRG calculations. Instead, it reported only RES RAD 
calculations. EPA again objected. The Navy finally sent EPA a new version of a soil Addendum 
on June 18, 2020 ("2020 Soil Addendum"), 63 which purported to report both PR Gs and 
RESRAD. 

62 RRB stands for RESRAD-Build, a computer model developed by Argonne National Laboratory and sponsored by the 
Department of Energy to evaluate radiation doses from residual radioactivity in buildings (https://resrad.evs.anl.gov/). Rather 
than using the EPA's PRG calculators. the Navy proposed using RRB. Letter from Wayne Praskins (EPA) to Derek J Robinson 
(Navy) re: EPA Review of Navy Draft Evaluation of Radiological Remediation Goals for Onsite Buildings, Hunters Point Naval 
Shipyard Superfund Site (August 20, 2020). p. 2. 
63 Addendum to the Five-Year Review, Evaluation of Radiological Remedial Goals for Soil ("2020 Soil Addendum"), 
pp. I, 3-4. 
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But the Navy's analysis was tla\vcd because its calculations violated EPA guidance. 
Instead of recalculated PR Gs, the Navy mathematically converted the RES RAD results, which 
report maximum annual dose of radiation, to risk: "[t]o verify the protectiveness of the radiation 
remedial goals, the estimated dose from each radiological constituent is converted to a risk value 
that is then compared to the risk management range as described in the [NCP]."64 

This resulted in some risks exceeding remediation goals. For example, according to the 
2020 Soil Addendum, Table 2 - "RES RAD Evaluation of Radiological Remedial Goals" the 
remedial goal for cobalt-60, 0.0361 pCi/g, translates to an excess lifetime cancer risk of 1. 7 in a 
million, nearing twice the limit for CERCLA's starting risk point, 1 in a million.65 

Similarly, the Navy's calculated lifetime risk for cancer from thorium-232 exceeded the 
risk limit. 66 Its PRG for thorium 232 is 1. 7 x 10-4, or 1. 7 excess cancers per 10,000; this is nearly 
twice the low end of the risk range, 1 x 10-4

_ In some site-specific circumstances, a risk of 1 in 
10,000 is allowable, but as described above, EPA rejected that because the Navy failed to 
provide adequate justification for the lower threshold. 

In addition, the overall risk values are misleading because of the Navy's use of 
"institutional controls" ("I Cs"). In this case, the Navy's risk assumptions rely on excluding all 
risk to future residents from consuming radiologically contaminated homegrown produce.67 The 
Navy claims it can do so by ICs to be included in deed restrictions that: 

will limit homegrown produce by future residents to raised beds with impermeable 
bottoms and sides and filled with soil not originating on HPNS ... Since this route of 
radiological exposure (Pathway) to residents will not exist, it is not included in the 
evaluation of total site risk. 68 

EPA's PRG User's Guide, Land Use Descriptions, Equations, and Technical 
Documentation does allow for exposure pathways to be switched off if "a route of exposure ... 
is considered to be unreasonable at their site, both currently and in the future."69 (Emphasis 
added.) But it is not "reasonable" to assume that future residents will forever garden only in 
raised beds if that limitation is enforced merely by deed notices. 

Even if all residents were made aware of the institutional controls and tried to comply, it 
is unreasonable to assume that raised beds will continue to be protective in perpetuity. Without a 
realistic plan to enforce the ICs continuously, including regular and ongoing inspection and 

64 Id. at p. 2. 
65 Id. at. p. 2-3. 
66 Addendum to the Five-Year Review, Evaluation of Radiological Remedial Goals for Soil, Hunters Point Naval 
Shipyard (2020), p. 2-4. 
67 Addendum to the Five-Year Review. Evaluation of Radiological Remedial Goals for Soil. Hunters Point Naval 
Shipyard (2020), Enclosure 2. 
68 Addendum to the Five-Year Review, Evaluation of Radiological Remedial Goals for Soil, Hunters Point Naval 
Shipyard (2020), Enclosure 2. 
69 PRG User's Guide, Land Use Descriptions. Equations, and Technical Documentation (June 15, 2022) p. 36, 
https:11epa-prgs.ornl.gov/radionuclides/PRG User Guide June 2022.pdf. 
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maintenance to preserve their integrity, it is entirely foreseeable that raised boxes will deteriorate 
and residents' gardens will eventually sink roots into the underlying, contaminated soil. 

Furthermore, as EPA noted, even if the risk values for individual radionuclides were 
valid, the Navy failed to demonstrate overall protectiveness because it did not consider 
cumulative risk from all radionuclides as a whole. Nor did it consider possible chemical 
contamination's contribution to cumulative risk. 

Instead of addressing cumulative risk, the Navy announced it would defer doing so until 
some unknown time in the future. In response to public comments critiquing the 2020 Soil 
Addendum's consideration of cumulative risk, the Navy declared it would demonstrate that "the 
final risk from exposures, upon property release, including the risk from chemicals and other 
radionuclides, will achieve the CERCLA risk range."70 (Emphasis added.) The Navy cites no 
authority for delaying an essential aspect of its protectiveness review until the property is 
released. There is none. This is a clear-cut violation of CERCLA' s mandate to assure 
protectiveness every five years. 

Finally, even if the Navy's 2006 cleanup goals were to fall within the less protective end 
of the acceptable NCP risk range, this would still not suffice to meet the Navy's contractual 
obligations at HPNS. The FF A clearly and repeatedly states that the Navy will comply with EPA 
guidance.71 As already discussed, EPA guidance requires risk based PRG calculations using up
to-date toxicity information, something the Navy has ignored in its attempt to maintain, rather 
than update, its outdated remedial goals for soil. 

b. Buildings 

The Navy has also refused to update cleanup goals for buildings. EPA published the 
Building PRG Calculator ("BPRG") in 2007.72 In the years since, the Navy has not used the 
BPRGs to update its building remediation goals. 

Continuing to rely on Regulatory Guide 1.86 and RESRAD-Build after 2007 was a 
violation of the FF A; as mentioned, EPA guidance repeatedly stresses the importance of using 
the "most recent information available" for toxicity values. 73 The BPRGs contain more up-to
date toxicity values compared with RESRAD. 74 

70 Addendum to the Five-rear Review, Evaluation of Radiological Remedial Goals for Soil, Hunters Point Naval 
Shipyard (2020), Enclosure 2. 
71 Federal Facility Agreement Hunters Point Shipyard (1992). 
72 Superfimd Preliminary Remediation Goals for Radionuclides in Buildings (BPRG), OSWER No. 9355.0-114 
(2007), p. 2. 
73 Risk Assessment Guidance for Supe;fimd Volume I Human Health Evaluation Manual Part A ("RAGS"), EPA 
(Dec. 1989),pp. 7-15. 
74 BPRG Users Guide, EPA, https:/iepa-bpn,.ornl.gov/Users guide.html. Note: Regulatory Guide 1.86 does not state 
how it arrived at its "acceptable surface contamination levels" but the guidance does not appear to incorporate any 
toxicity values at all, since the cleanup levels are equal for radionuclides with different levels of toxicity (see 
discussion of strontium-90 and thorium-232 at fn. 76). For external exposures from buildings, the Navy's standard 
for cobalt-60 is 3,920 times less protective than the BPRGs, the Navy's standard for europium-154 is 2,340 times 
less protective than the BPRGs, and the Navy's standard for cesium-137 is 446 times less protective than the 
BPRGs. 
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As 42 U.S.C. ~ 9620(e)(4) provides. EPA is the final arbiter of protectiveness. In light of 
EPA's conclusions that the Fourth FYR did not assure protectiveness - for both soil and 
buildings - the Navy has not assured that human health and the environment are being protected, 
as required by 42 U.S.C. § 962l(c). 

C. There Is No Legal Justification for the Navy's Failure to Meet the Statutory 
Deadline for the Fourth FYR 

CERCLA requires five-year reviews to result in one of two actions: either assuring 
protectiveness or acknowledging its lack with a plan for how protectiveness will be achieved, 
and notification to Congress. 

The Third Five Year Review was published on November 8, 2013. The Final Fourth Five 
Year Review was statutorily required to be published no later than November 8, 2018. 

The Navy issued its Final Fourth Five-Year Review on July 31, 2019, more than eight 
months late. Characteristically, the Navy did not acknowledge its blown deadline. Indeed, in the 
Introduction, the Review states: 

This review is triggered by the date of the third five-year review: November 8, 2013 
(TriEco-TtEC Sustainable Resources Joint Venture [TriEco-Tt], 2013b). The review was 
conducted by Navy personnel and their contractor representatives, from December 2017 
through November 2018. (Emphasis added, p. 1-2.) 

The Navy offered no explanation - or legal justification - for missing its clear statutory 
deadline. Nor did it explain why a review that ended in November 2018 took an additional nine 
months to be published. 

Eighteen months after the deadline for the Fourth FYR, in August 2019, the Navy issued 
its Draft Addendum to the Fourth FYR, purportedly evaluating the radiological remediation goals 
for soil. The Navy issued a similar draft Addendum relating to cancer risk for buildings on 
October 10, 2019. It followed that up with yet another soil addendum on June 18, 2020, twenty 
months after the statutory deadline of November 8, 2018. 

D. Other Deficiencies in the Fourth FYR 

1. The Navy Has Misled the Public 

The Navy has consistently ignored or downplayed the TtEC fraud in successive Five 
Year Reviews. For example, as noted, the Third FYR was published on November 8, 2013. 
Though evidence of TtEC's fraud was discovered in 2012, the Third FYR never mentioned it. 

The Draft Fourth Five-Year Review was issued July 9, 2018. The word "fraud," never 
appeared. Nor is there any mention of the Anomalous Samples Report in the body of the review. 
Rather, there is a single reference to it in Appendix A, where it is included, without any 
explanation of what it was or what it said, in its "List of References and Documents Reviewed." 
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Only after cornmenb to the Draft Fourth FYR called out the Navy's utter failure to 
address the fraud, including from the EPA, 75 did the Navy include a limited disclosure, while still 
insisting the remediation was complete: "Radiological remediation at Parcel G began in 2007 ... 
and was completed in 2011. ... "76 Then, the Navy added: 

The Navy has determined that a significant portion of the radiological survey and 
remediation work completed to date was not reliable because of manipulation and/or 
falsification of data by one of its radiological contractors. A long-term protectiveness 
evaluation of the radiological RGs has not yet been completed for this fourth Five-Year 
Review, and it is currently not known if the RA Os for radionuclides have been 
achieved in Parcels B-1, B-2, C, D-1, D-2, G, E, UC-1, UC-2, and UC-3. 77 (Emphasis 
added.) 

The Navy failed to explain the contradiction between claiming the remediation was 
"completed" while simultaneously admitting the data that "completion" relied on was unreliable. 
In admitting the protectiveness evaluation was not part of the five-year review, the Navy also 
acknowledged it had no intention to comply with the law: "It is anticipated that the radiological 
rework will be completed prior to the next Five-Year Review."78 (Emphasis added.) 

Rather than identifying corrective action, implementing it, and reporting it to Congress, 
as required by 42 U.S.C. § 9621 ( c ), the Navy put off its protectiveness determination for five 
years, effectively negating the mandate for five-year reviews. 

Downplaying the fraud was but one way in which the Fourth FYR misled the public. It 
also failed to tell the truth about the Navy's response to the fraud. For example, the Fourth FYR 
did not include any mention of the Navy's nearly six-year effort to validate TtEC's fraudulent 
data. Nor did it acknowledge that the Navy's own review ofTtEC's data found new evidence of 
additional fraud in all four of the parcels it reviewed. Nor did it admit that the EPA's review of 
the same data found that the Navy's review identified only about half the fraud and QA/QC 
problems EPA's data review found. Finally, though the Navy agreed to jettison all TtEC data in 
2018, the Fourth FYR, published about a year later, never mentioned it or the resulting retesting 
program. 

Misleading the public violates CERCLA's inherent mandate that responsible parties act in 
good faith. 

2. Averaging, the Sum of the Fractions and Cumulative Risk 

The Fourth FYR inappropriately averaged radioactivity, it failed to follow the "Sum of 
the Fractions Rule," failed to sum the risks from all radionuclides, and failed to include chemical 
risks. 

75 Appendix F, Responses to Comments by the EPA, Region 9, p. I. 
76 Final Fourth FYR, p. 3-34. 
77 Id. at p. 7-3. 
1s Id. 
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The JJmfi .4ddendum to the Fourth F}R states that remediation is: conducted to ensure 
average radioactivity concentrations in soil do not exceed the remediation goals. 79 However, EPA 
guidance states that averaging for residential uses like at HPNS, where exposures cannot be 
guaranteed to be random, is inappropriate. Rather, EPA guidance calls for a "not to exceed" 
approach (i.e., no soil sample can exceed the cleanup level). 80 

The Fourth FYR also ignores the "sum-of-the fractions rule. 81 As EPA's August 14, 2018, 
comments to the Parcel G's retesting plan state: 

Cleanup goals should include an analysis of the sum of fractions and the unity rule to 
ensure total risk to the Reasonably Maximally Exposed (RME) individual posed by 
multiple ROCs [ radionuclides of concern] in soil or buildings does not exceed the 
CERCLA risk range of 1 x 10-4 to 1 x 1 o-6. 

The draft Fourth FYR Addendum acknowledged the Navy did not follow these rules. 
Rather, cleanup has only been done when individual radionuclide concentrations exceeded its 
"radionuclide-specific" remedial goal, even when there are multiple radionuclides, and the sum 
of their fractions exceed 1. Similarly, the Navy failed to sum multiple radionuclide's risk, as EPA 
guidance calls for. Instead, the Navy estimated the risk if a single radionuclide is present, as 
RES RAD estimates the risk for each radionuclide individually. But if Th-232 and Ra-226 are 
both present, the risk would be the sum of their risks. By the Navy's own estimates, using 
RES RAD in the Fourth FYR Addendum, the sum of the Th-232 and Ra-226 exceeds the upper 
limit of the CERCLA risk range, 1 x 1 o-4. 82 

The Addendum likewise failed to demonstrate that the risks from possible chemical 
contamination were considered along with the radiological risks. When chemical risks are 
included with the risks for Th-232 and Ra-226, the risk is likely well into the 10-3 range. Indeed, 
the Fourth FYR failed to perform a proper protectiveness evaluation for chemical contamination. 
It addressed only three of the dozens of chemicals of concern, and the remedial goal for only one 
of those was risk-based. This is a fundamental flaw in the FYR. 

3. Failure to Properly Handle Background Radiation Violated the HPNS RODs 
and EPA Guidance Until the Navy Recanted 

The 2020 FYR Addendum states: "The RGs presented in Table 1 were intended to be the 
most conservative available and are to be added to site- and radionuclide-specific 

79 Draft Addendum to the Fourth FYR, p. 3. 
80 EPA Radiation Risk Assessment at CERCLA Sites. Q&A." OSWER 9285.6-20, EPA (June 13, 2014, Q3), pp. 8-9. 
81 If multiple contaminants are present, as is the case at HPNS, one should calculate for each radionuclide what 
fraction of its RG it is and add those fractions together. Remediation must be done if the sum exceeds 1 (the "unity 
rule"). See Final Fourth Five Year Review, Appendix F, Table 1 p. 5. 
82 The total risk for Th-232 is 2.7 E-04. The total risk for Ra-226 is 1.2 E-04. The sum of those risks, even excluding 
all other radionuclides, is 3.9 E-04, nearly four times the upper limit of the risk range. 
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background:•x, (Emphasis added.) However. except for Ra-226.f-+ this addition was 
inappropriate, underestimated risk, and violated both the HPNS RODS and EPA guidance. 

The Navy unilaterally and outside the ROD process attempted to add these changes to the 
remediation goals established in the RODs, a change that cannot be done except by amending the 
RODs. And the 2020 FYR Addendum was not the first time the Navy tried to add background to 
the remedial goals. In the June 2019 Parcel G Workplan, for example, the Navy added a new 
footnote that had never appeared in the Parcel G table of remedial goals, allowing "addition to 
background" for all remedial goals, not just radium. Footnote "a" makes this clear: "All RGs will 
be applied as concentrations above background." (Emphasis added.)85 

The 2020 FYR Addendum continued this subterfuge, falsely asserting that the RGs "were 
intended" to be added to background. It cites no basis for this erroneous statement. Nor does it 
explain how "intentions" are relevant when specific remedial goals have already been adopted. 

In other words, the Navy attempted to improperly weaken standards already approved by 
the regulators. This "underground" redefinition of the approved remedial goals violated 
CERCLA, the NCP and the FFA. 

EPA recognized this impropriety. In its comments to the 2020 FYR Addendum, it 
explicitly called out the Navy's attempted slight-of-hand: 

The report includes the statement that "The RGs ... are to be added to site- and 
radionuclide-specific background." As noted in the letter, this statement is correct for 
radium-226 but is not consistent with the Records of Decisions for the other 
radionuclides present at the Site, or with the remediation goals for chemical 
contaminants at the Site. 86 

In light of the EPA's comments, the Navy backed down. Its response to the EPA's 
comment was, "The sentence will be changed to remove, 'and are to be added to site- and 
radionuclide-specific background. "'87 

Though the Navy relented, this attempt to circumvent the approved RODS amply 
illustrates the Navy's bad faith and the resulting need for the Navy to be closely supervised, if 
necessary, by a federal judge. 

83 Draft Addendum, p.3. 
84 As noted in footnote "g" of the Remedial Goals, Table I, in the Action Memorandum, this applies only to radium. 
The same remedial goals, accompanied by the same footnote, are included in all subsequent RODs. 
85 Final Parcel G Removal Site Evaluation Work Plan (2019), Table 3-5 "Soil Remediation Goals from Parcel G 
ROD," p. 3-4. 
86 Fourth FYR Addendum, Enclosure 2, "Responses to EPA Comments" comment 3. 
s1 Id 
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4. '"Durable Covers" And Institutional Controls Do Not \lake the Remedy 
Protective 

The Navy's claims that "durable covers," and institutional controls ("ICs") preventing 
gardening, except in raised boxes, will prevent exposure to contaminants. But this is belied by 
the facts. 

What the Navy calls "durable" covers consist merely of a layer of asphalt, concrete, or 
soil. The majority are "existing covers," already present on the parcel. Indeed, the Navy defines 
"existing covers" to include "existing building footprints, roads, and parking lots," which were 
constructed long before it contemplated remedial action at the site. 88 The Navy intends to 
construct new covers only over areas it excavated to remove contaminants exceeding remedial 
goals.89 

New covers would follow "[s]tandard construction practices for roads, sidewalks, and 
buildings" or be constructed of "a minimum 4 inches of asphalt or a minimum 2 feet of clean 
imported soil."90 The Navy estimated that the Parcel B covers would consist of "approximately 
16 acres ... covered with soil, 3 acres ... covered by the shoreline revetment, and 40 acres 
[covered by] existing asphalt and concrete surfaces (including buildings)."91 

Based on the performance of the covers now in place, it is already doubtful the Navy's 
current remedy will prevent human exposure to contaminated soil at the Shipyard. Holes caused 
by burrowing rodents have already been discovered on multiple occasions.92 

Over time, even "durable" covers will deteriorate. Weathering and plant growth will add 
to burrowing animals in challenging the integrity of the covers as they age. 

There is also already widespread evidence of cracks in the existing covers. But, as with 
concerns about burrowing animals, the Navy dismissed these problems without evidence,93 

though it acknowledges that cracks widened by vegetation are a "typical" problem.94 In addition 
to widening cracks, plant growth has the potential to bring radioactive contamination to the 
surface via roots that extend below the covers. 

Cracks in the covers will likely be exacerbated by heavy vehicles and other machinery 
that will have to traverse the parcels to build the planned development. 

88 Parcel B Amended ROD, at 9-5. 
89 Id. at pp. xiii and 12-1. 
90 id at p. 12-7. 
91 Id The Navy discussed construction of Parcel B covers in its Fourth Five rear Review. However, it contradicts 
itself in reporting when the Parcel B they were constructed, stating that it completed "radiological removal actions" 
at the parcel between May 2006 and September 2010, but that "hot spot removal was performed between August 
20 IO and May 2011." See Fourth FYR at Table 2 Page 3 of 4 and 3-11. 
92 For example, multiple rodent holes were discovered in 2018 in the covers at Parcel C (4th FYR at C3-2, C5-8). 
Holes were also discovered at IR-07/18, in 2012 (3rd FYR at 36, 79, F-8). 
93 Fourth FYR, at p. C9-l 2 (pdf p. 425). 
94 Id 
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The construction of residential buildings. schools. offices. and commercial space at the 
Shipyard will necessarily require that covers be destroyed to build foundations. Yet the Navy has 
consistently ignored this fact. Its planned use of I Cs to "maintain the integrity of the covers" is 
fundamentally at odds with the planned development.95 

The ICs are also fundamentally contradictory to protecting the Bay ecosystems and the 
watershed's health. As further discussed below in more detail, global warming will cause both 
Bay-level rise and groundwater rise. Yet, the Navy has ignored how those rising water levels will 
impact the covers and whether the HPNS remedies will remain protective as they rise. 

This logical fallacy is exacerbated by the ICs included in shipyard RODs. Taking the 
Amended Parcel BROD as an example, it includes an IC restriction on "land disturbing activity," 
prohibiting: 

"[l]and disturbing" activity which includes but is not limited to: ( 1) excavation of soil, (2) 
construction of roads, utilities, facilities, structures, and appurtenances of any kind, (3) 
demolition or removal of 'hardscape' (for example, concrete roadways, parking lots, 
foundations, and sidewalks), ( 4) any activity that involves movement of soil to the 
surface from below the surface of the land .... 96 

How this restriction will impact development is not spelled out. Indeed, all discussion of 
implementation ofIC's was deferred until "the preliminary and final LUC RD [Land Use 
Controls Remedial Design] reports,"97 even though needing to protect construction workers from 
exposure to contaminated soil during development is entirely foreseeable. 

Furthermore, how the I Cs will impact future residents of the Shipyard after development 
is not explained. However, the "durable covers" remedy and restrictions on land-disturbing 
activities would have to be widely enforced given that the contamination in the soil would 
remain mostly in place rather than be removed. 

95 Parcel B Amended ROD at pp. xiv, 9-5, and 12-2. 
96 Parcel B Amended ROD, at 12-11. 
97 "Implementation: The Navy shall address and describe institutional control implementation and maintenance 
actions including but not limited to frequency and requirements for periodic inspections during development and 
post development, monitoring, and reporting in the preliminary and final LUC RD reports to be developed and 
submitted to the FFA signatories and CDPH in regard to IR Sites 7 and 18, for review and approval pursuant to the 
FFA (see "Navy Principles and Procedures for Specifying, Monitoring and Enforcement of Land Use Controls and 
Other Post-ROD Actions" attached to January 16, 2004 Department of Defense memorandum titled 
"Comprehensive Environmental Response, Compensation and Liability Act [CERCLA] Record of Decision [ROD] 
and Post-ROD Policy"). The preliminary and final LUC RD reports are primary documents as provided in Section 
7.3 of the FFA. It may also be necessary to have some of the above institutional controls implementation and 
maintenance actions in their essentially final form at the time of the early transfer to ensure protection of human 
health and the environment. The Navy is responsible for implementing, maintaining, reporting on, and enforcing 
land use controls." 
Although the Navy may later transfer these procedural responsibilities to another party by contract, property transfer 
agreement, or through other means, the Navy shall retain ultimate responsibility for remedy integrity." Amended 
Parcel BROD, p. 12-10. 
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The Navy's reliance on covers violates EPA's guidance regarding maintenance and 
monitoring of covers under CERCLA. Specifically, in the Drqfi Technical Guidance For 
RC RAICERC LA Final Covers, EPA states: 

After a cover system has been constructed, it must be monitored and maintained for some 
timeframe (i.e., the post-closure period). As discussed in Sections 1.2.6 and 8.1, post 
closure maintenance must be conducted as long as the waste poses a threat to human 
health and the environment. ... For CERCLA facilities, the minimum timeframe for cover 
system maintenance and monitoring is also often assumed to be 30 years, and the EPA is 
required to evaluate the performance of the cover system at least once every five years to 
assure that human health and the environment are being protected by the implemented 
remedy.98 

Likewise, in a Citizen's Guide to Capping, EPA clarified that "Regular inspections are 
made to make sure that the weather, plant roots, and human activity have not damaged the 
cap and that plants on vegetative caps are still growing." (emphasis added).99 

By not adequately detailing how the HPNS caps will be regularly inspected and 
maintained, particularly during development, the Navy has violated CERCLA, the NCP, the FFA 
and EPA Guidances. 

5. The Navy Inappropriately Turned Off the Garden Pathway in Risk 
Calculations 

Residents will be "required" to garden only in "raised beds" to prevent roots from 
growing in the potentially contaminated soil underneath. This is made clear in the only Covenant 
to Restrict Use of Property ("CRUP") issued to date. The following activities are prohibited: 

a. Growing vegetables, fruits, and any edible items in native soil for human 
consumption. Plants for human consumption may be grown if they are planted 
in raised beds (above the CERCLA-approved cover) containing non-native 
soil. Trees producing edible fruit (including trees producing edible nuts) may also 
be planted provided they are grown in containers with a bottom that prevents the 
roots from penetrating the native soil. 100 (Emphasis added.) 

However, like the failure of the Navy to demonstrate how the integrity of covers will be 
maintained, the Navy has failed to detail how future residents' restrictions to raised boxes will be 
enforced for the many decades over which the newly developed shipyard will be inhabited. Who 
will inspect and maintain them? Though these problems are foreseeable, the Navy has not 
considered them. 

Despite these unanswered questions, the Navy used the IC to tum off the garden pathway 
in EPA's soil PRG calculator, which includes it as a default: "The Toggle All box was unchecked 

98 Draft Technical Guidance For RCRA/CERCLA Final Covers, OSWER 9283.1-26, April 2004, p. 9-1. 
99 Citizen's Guide to Capping, EPA 542-F-12-004, September 2012, p, 2. 
100 Parcels UC-/ and UC-2 Covenant to Restrict Use of Property, Sept. 2015, p. 8. 
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to deselect produce for inclusion in the risk estimates based on stated restrictions on the use of 
homegrown produce using HPNS soils." 101 

The Navy previously included the garden pathway in setting the HPNS remedial goals. 102 

Those remedial goals should have been reexamined in the draft Fourth FYR but were not. 
Instead, the Navy "kicked the can down the road" by deferring addressing protectiveness until 
the Fifth Five Year Review, in violation of CERCLA, the NCP and the FFA. And EPA 
acquiesced. 

6. The Fourth FYR Failed to Use Up-to Date Sea-Level Rise Data 

Rising Bay-level from global warming and its concomitant rise in groundwater will likely 
overwhelm current remedies. The long-term health of residents throughout the Bay Area and 
particularly of the future residents of the shipyard will be endangered if the Navy's assumptions 
about Bay-level rise are wrong. 

The Navy claimed to address sea-level rise in its Fourth FYR. It summarized three sea-
level rise scenarios in Section 6.3: 

The estimated sea-level rise in San Francisco under three future greenhouse gas emission 
scenarios (referred to as representative concentration pathways [RCPs]) is summarized 
below: 

RCP 8.5 is consistent with a future in which there are no significant global 
efforts to limit or reduce emissions. In 2100, the likely sea-level rise 
associated with this scenario ranges from 1.6 to 3.4 feet. 
RCP 4.5 is a moderate emissions reduction scenario and assumes that global 
greenhouse gas emissions will be curtailed. In 2100, the likely sea- level rise 
associated with this scenario ranges from 1.2 to 2. 7 feet. 
RCP 2.6 is a stringent emissions reduction scenario and assumes that global 
greenhouse gas emissions will be significantly curtailed. In 2100, the likely 
sea-level rise associated with this scenario ranges from 1.0 to 2.4 feet. 

Based on the information summarized above, a contingency of up to a 3-foot increase in 
sea level provides a reasonable level of protection in designing the crest elevation for the 
shoreline protection structures at Parcels B-1, B-2, E, E-2, and IR-07 ... No other 
information has been identified to suggest that the remedies may not be protective of 
human health or the environment. 103 (Emphasis added.) 

101 See Addendum to the Five-Year Review, Evaluation of Radiological Remedial Goals for Soil, Hunters Point 
Naval Shipyard, p. 9. 
102 The Navy's 2006 radionuclide HPNS RGs, re-adopted in each ROD thereafter, were based on EPA PRGs that 
included the garden pathway. This can be seen by comparing the HPNS RGs with early EPA PRGs with the garden 
pathway included as a default. Additionally, the Navy has repeatedly stated that its RGs for COCs included the 
garden. See, e.g., Final Explanation of Significant Differences, Parcel B, San Francisco, Hunters Point Shipyard 
Site," May 4, 2000, Attachment A: Original and Revised Parcel B Soil Cleanup Levels, 
https ://www.envirostor.dtsc.ca. gov /pub Ii cl de Ii verab le_ documents/ 462 3 7 6683 9 /Parcel %20 B %20 
ROD%20ESD_5-4-2000.pdf, PDF pp. 5, 37-9. 
103 Fourth FYR, p. 6-15. 
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The Navy·s estimates \,Vere based on inadequate. outdated. and incomplete data. 

The San Francisco Bay Conservation and Development Commission ("BCDC") is a 
planning and regulatory agency with regional authority over San Francisco Bay, the Bay's 
shoreline band, and the Suisun Marsh. Its mission is to protect and enhance San Francisco Bay 
and to encourage the Bay's responsible and productive use for current and future generations. 
BCDC also leads the Bay Area's ongoing multi-agency regional effort to address the impacts of 
rising sea level on shoreline communities. 

BCDC's Adapting to Rising Tides, Bay Area Sea Level Rise Analysis and Mapping 
Project ("Adapting to Rising Tides" or "ART") 104 started in 2010 when BCDC and the National 
Oceanic and Atmospheric Administration's ("NOAA's") Office for Coastal Management brought 
together local, regional, state, and federal agencies and organizations as well as non-profit and 
private associations for a collaborative planning project along the Alameda County shoreline. 
The project worked to identify how anticipated current and future flooding associated with 
global warming will affect communities, infrastructure, ecosystems, and the economy. ART has 
continued to both lead and support multi-sector and cross-jurisdictional projects that build local 
and regional capacity to plan for and implement adaptation to climate change. 

ART outlined a range of foreseeable water level rise scenarios. 105 The upper bound of 
these scenarios is 5.5 feet ( 66 inches) sea level rise by the year 2100. ART also considered a 100-
year extreme tide, 106 which is the coastal water level elevation that has a 1 percent chance of 
occurring in any given year. It reported that sea level rise of 5 .5 feet with the l 00-year extreme 
tide would create a tide 9 feet above Mean Higher High Water, the average of the high-water 
mark of each tidal day. 

The State of California Ocean Protection Council's ("OPC") 2018 State of California Sea 
Level Rise Guidance, was devised by the OPC, California Natural Resources Agency, the 
Governor's Office of Planning and Research, and the California Energy Commission. 107 This 
guidance was intended to provide the best-available data on sea level rise projections to be used 
by state agencies and local governments in their planning, permitting, and investment decisions. 
It projected that sea-level rise will reach 5.7 to 6.9 feet by 2100 under a medium to high-risk 
scenario. 108 The highest risk scenarios, such as projects that have a lifespan beyond 2050 and a 

104 See ART Bay Area Sea level Rise and Shoreline Analysis lv!aps. ADAPTING TO RISING TIDES, 
https://www.adaptingtorisingtides.org/pro j ect/regional-sea-level-rise-mapping-and-shore line-analysis/; Adapting to 
Rising Tides Bay Area Sea Level Rise Analysis and Mapping Project_, BCDC (Sept. 2017), 
http://www.adaptingtorisingtides.org/wp-content/uploads/2018/07 /BAT A-ART-SLRAnalysis-and-Mapping
Report-Final-20170908.pdf. 
105 Adapting to Rising Tides, Appendix Ill, p. 13, https://www.adaptingtorisingtides.org/wp
content/uploads/2018/07/BATA-ART-SLR-Analysis-and-Mapping-Report-Final-20170908.pdf. 

106 Id. at Appendix III, p. 15. 
107 State of California Sea-Level Rise Guidance 2018 Update, 
https://opc.ca.gov/webmaster/ftp/pdf/agenda _items/20 l 803 l 4/Item3 _Exhibit-A_ OPC _SLR_ Guidance-rd3 .pdf. 
108 Id. at Appendix 3, p. 57. 
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necessarily low tolerance for risk, including hazardous waste and toxic storage sites ( designated 
"H++ scenarios"), the guidance says, should also consider extreme sea level rise that would 
result from catastrophic events, such as the collapse of the West Antarctic ice sheet. Its projected 
sea level rise under the H++ scenario was 10.2 feet by 2100. 

Given this data, the Navy's assumption that sea-level rise will be limited to 3-feet or less 
was out-of-line with the then-current state of knowledge. By relying on outdated data, the Fourth 
FYR failed to comply with CERCLA, the NCP and the FFA. The Navy did not have an adequate 
scientific basis to conclude that its remedies will remain protective in the face of global warming 
and Bay-level and groundwater rise in the coming decades. 

7. The Remediation Design for Parcel E-2 Is Deficient Given Updated Sea Level 
Rise Projections and Should Have Been Modified in the Fourth Review. 

The risk of flooding and inundation from Bay-level rise and rising groundwater is 
especially important for Parcel E-2, due to its history of disposal of hazardous and radioactive 
waste. According to BCDC's Adapting to Rising Tides, "sea level rise and storm events may 
cause flooding or groundwater intrusion to contaminated sites and landfill waste containment 
systems." Temporary or permanent surface flooding, erosive tidal or wave energy, and elevated 
groundwater levels could cause the release of hazardous substances with potentially significant 
consequences on public health, the environment, and the local economy. 109 

The release of any amount of toxic or radioactive substances at Hunters Point would be 
detrimental because the community is already disproportionately burdened by a multitude of 
environmental hazards. It would have a significant negative impact on the entire Bay ecosystem 
and endanger future shipyard residents. 

Both BCDC and California's Sea-Level Rise Guidance projected sea level rise to surpass 
the 3-foot mark estimated by the Navy. Three feet above mean sea level is generally considered 
in the middle of the likely range of sea level rise by 2100. When planning for construction in an 
area that is as dangerous when flooded as Parcel E2, the upper bound of sea level rise scenarios 
should be used, which according to BCDC is 9 feet and according to State of California Sea
Level Rise Guidance is 10.2 feet. 

Because the Navy's analysis was based on faulty assumptions, the risks to remedies that 
will be affected by sea-level rise were significantly higher than the unreasonably minimal risk 
recognized in the Fourth FYR. 

8. A. Potential Flooding of the Seawall Was Not Considered 

The highest point of the design for the shoreline is a concrete sea wall standing 
approximately 7 feet above the mean sea level. This height was and remains insufficient 
considering the sea level rise projections referenced above. Combined with the possibility of 
high tides, king tides, storm surges, wind driven waves and El Nino, the sea level rise 

109 Contaminated Lands, SF BCDC Adapting to Rising Tides, 
http://www.adaptingtorisingtides.org/portfolio/contaminated-lands/ 
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possibilities outlined above demonstrate there is a strong likelihood the currently designed sea 
wall will be inadequate to prevent flooding. 

Considering the catastrophic health hazards which could result from Parcel E-2 flooding, 
the H++ scenario should have been used, accounting for sea level rise of 10.2 feet by 2100. 
Accordingly, the Fourth FYR erred in underestimating the risk. 

9. The Proposed Slurry Wall Was Inadequate 

As sea levels rise, so will groundwater. A study by the US Geological Survey and Yale 
University states " ... as sea level rises, so will groundwater levels, and since underground 
infrastructure - including sewer pipes and utility equipment - was built with historical 
groundwater levels in mind, this could lead to expensive headaches for coastal communities." 110 

The Fourth FYR did not address the effect of sea level rise on the proposed slurry wall. 
Nor did it account for how the rise of groundwater will affect the integrity of the slurry wall as 
Bay-level rises. The design used current groundwater levels and did not anticipate or plan for 
rising groundwater levels or new flow direction and pressures associated with rising 
groundwater. 

The Navy also failed to adequately describe the effective life cycle of the slurry wall. If it 
is intended to last more than 10-15 years, which it must, these sea level rise estimates should 
have been incorporated into the design. Failure of the slurry wall could adversely affect the 
remedy, which leaves buried contamination close to the waterfront. 

Furthermore, constructing a slurry wall on fractured bedrock is a poorly engineered idea 
which fails to provide a long-term solution. Regardless of the depth of the slurry wall, water will 
be able to percolate through the cracks in the bedrock on which the slurry wall sits. This will 
enable the interaction of the contaminated landfill with both Bay water and uncontaminated 
groundwater. 

The Fourth FYR additionally failed to address seismic activity that will occur, which 
could damage or destroy the slurry wall and fracture the bedrock. This should have been 
anticipated, as San Francisco is highly susceptible to potentially catastrophic earthquakes like 
those on April 18, 1906, and October 17, 1989. 

A slurry wall combined with capping on top of contamination will do nothing to prevent 
rising groundwater from inundating and potentially flooding the area, resulting in a substantial 
risk to public health and the environment. This should have been assessed in the Fourth FYR. It 
was not. 

The failures of the Fourth FYR to use up-to-date data about sea and Bay-level rise 
detailed above violated CERCLA, the NCP and the FFA. 

110 http:;iwww.climatecentral.org/blogs/sea-level-rise-may-raise-groundwater-levels 
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10. The '.\ia,y Failed to Respond to Public Comments to the Draft Fourth Five 
Year Review 

Greenaction and other interested organizations and individuals submitted extensive 
written comments to the Fourth FYR, including specifically challenging the Navy's radiological 
response to the TtEC fraud and its failure to use up-to-date sea and Bay-level rise data. 

The Navy failed to respond to any of these comments, in violation of 42 U.S.C. § 96 I 7(b) 
and 40 C.F.R. 300.430(f)(3)(i). 

2. CONCLUSION 

This Notice provides substantial evidence that the Navy and EPA have violated and 
continue to violate CERCLA, the NCP, the FFA and multiple EPA guidance documents. After 
the 60-day notice period elapses, Greenaction will file suit to, among other remedies, enforce 
CERCLA, its regulations, and the FF A, requiring that the Navy comply with EPA guidances and 
further requiring 100% retesting of the unlawful and improper work done by TtEC. 

The suit will also seek an order requiring the Navy to comply with CERCLA's Five Year 
Review mandate that the Navy assure its remedy is protective of human health and the 
environment using the EPA' s PRG calculators and the most up-to-date toxicity data, and that the 
Navy comply with the deadline for its Fifth Five Year Review, no less than five years after the 
date of its Fourth FYR. 

Respectfully submitted, 

Steven J. Castleman 
Supervising Attorney 
Berkeley Law's Environmental Law Clinic 
scastlcman(lt;clinical.law.bcrkclcy.cdu 
(510) 664-4761 

Date: December 6, 2023 

Attorney for Greenaction for Health and Environmental Justice 
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