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August 30, 2024

By certified mail/return receipt requested and via email

Michael S. Regan, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460
titleVpetitions@epa.gov

Re: Notice of Intent to Sue Administrator Regan for the Failure to Timely Grant or Deny
a Petition to Object to the Clean Air Act Part 70 Title V Operating Permit No.
VV20690.R02 Issued by Pinal County, Arizona to Arizona Public Service Company for
Operation of the Sundance Power Plant.

Dear Administrator Regan:

I am writing on behalf of Sierra Club to provide you with notice that we intend to bring
suit against you in your official capacity as Administrator of the U.S. Environmental Protection
Agency (“EPA”). This suit will seek redress for your failure to timely grant or deny our Petition
to Object (“Petition”) to the Clean Air Act Part 70 Operating Permit Revision No. # V20690.R02
(“Permit”) issued by Pinal County to Arizona Public Service Company (“APS”) for operation of
the Sundance Power Plant in Pinal County, Arizona.

The Permit was finalized on May 9, 2024. The Petition was timely filed on June 27,
2024, within 60 days following the end of EPA’s 45-day review period for the Permit. Your
failure to act on the Petition within 60 days is a violation of 42 U.S.C. 8§ 7661d(b)(2). Unless
you promptly respond to our Petition as required by law, Sierra Club intends to file suit 60 days
after issuance of this notice letter to compel your response.

Clean Air Act section 304(a)(2) authorizes citizen suits “against the Administrator where
there is alleged a failure of the Administrator to perform any act or duty under this chapter which
is not discretionary with the Administrator.” 42 U.S.C. 87604(a)(2). The Administrator has a
nondiscretionary duty to grant or deny petitions filed by citizens that object to the issuance of a
federal operating permit on the basis that it contains provisions not in compliance with the Clean
Air Act. 42 U.S.C. §7661d(b)(2). In the event the Administrator fails to perform this
nondiscretionary duty, citizens may bring suit to compel such action. The district courts have
jurisdiction over these suits. 42 U.S.C. §7604(a).

The Clean Air Act requires citizens to give the Administrator notice 60 days before
bringing an action under section 304(a)(2). 42 U.S.C. §7604(b)(2). Sierra Club is hereby giving
you notice of its intent to file suit against you in your official capacity as Administrator of the
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EPA, under Clean Air Act section 304(a)(2), for failing to perform a non-discretionary duty.
Sierra Club may commence this suit at any time after 60 days from the issuance of this letter.

The relief we will request in the lawsuit is: 1) an order compelling you to grant or deny
the Petition within 60 days from the date of any court order; 2) attorneys’ fees and other
litigation costs; and 3) any other appropriate relief.

If you have any questions regarding the allegations in this notice letter, believe that any

information contained herein is in error, or would like to discuss this matter, please contact me at
the address listed above.

Sincerely,

/s/  John Barth

John Barth

Attorney at Law

P.O. Box 409

Hygiene, CO 80533

(303) 774-8868
barthlawoffice@gmail.com
Counsel for Sierra Club

Patrick Woolsey

Sierra Club

Environmental Law Program
2101 Webster St., Suite 1300
Oakland, CA 94612
patrick.woolsey@sierraclub.org
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CC:

Merrick B. Garland

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

Martha Guzman, Regional Administrator
U.S. EPA Region 9

75 Hawthorne Street

San Francisco, CA 94105

Anu Jain

Pinal County Air Quality Control District
31 N. Pinal Street, Building F

Florence, AZ 85132
airquality@pinal.gov

Daniel Czecholinski

Air Quality Division Director

Arizona Dept. of Environmental Quality
1110 W. Washington

Phoenix, AZ 85007
czecholinski.daniel@azdeq.gov

Makram B. Jaber
McGuireWoods LLP

888 16th Street N.W.

Suite 500

Washington, DC 20006
MJaber@mcgquirewoods.com

Arizona Public Service Company
400 N 5th Street

Phoenix, AZ 85004
CorporateEnvironmental@aps.com
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